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AGREEMENT FOR ENGINEERING SERVICES 

BY AND BETWEEN THE 

TOWN OF HOPEDALE, MASSACHUSETTS 

AND 

WESTON & SAMPSON ENGINEERS, INC. 

 

 

THIS AGREEMENT is made this                 day of March, 2024, by and between                                                          

the Town of Hopedale, acting herein by and through its Town Administrator, hereinafter called the 

OWNER and WESTON & SAMPSON ENGINEERS, INC., with offices at 55 Walkers Brook  Drive, 

Suite 100, Reading, Massachusetts 01867, hereinafter called the ENGINEER. 

 

WITNESSETH, for the consideration hereinafter set forth, the parties hereto agree as follows: 

 

ARTICLE 1 - ENGAGEMENT OF THE ENGINEER AND STANDARD OF CARE 

 

1.1 THE OWNER hereby engages the ENGINEER, and the ENGINEER hereby accepts the 

engagement to perform certain professional engineering services for the Hopedale MS4 Permit 

Year 5 Services, hereinafter called the PROJECT. 

 

1.2 The ENGINEER’s services shall be performed in a manner consistent with that degree of skill 

and care ordinarily exercised by practicing design professionals performing similar services in 

the same locality, at the same site and under the same or similar circumstances and conditions.  

The ENGINEER makes no other representations or warranties, whether expressed or implied, 

with respect to the services rendered hereunder. 

 

ARTICLE 2 - SCOPE OF SERVICES 

 

The MS4 Permit is currently in Permit Year 6 although the Town of Hopedale (OWNER) will be 

focusing on completing Year 5 tasks. The OWNER is currently one (1) year behind in meeting permit 

requirements, as most recently noted on the Annual Report submitted to EPA on September 27, 2023. 

The OWNER is committed to completing Year 5 tasks and will continue to remain transparent with EPA 

as they work to achieve compliance with the permit requirements. The ENGINEER proposes the 

following services to assist the OWNER in complying with the requirements of the OWNER’s MS4 

Permit, as administered by the EPA.     

 

2.1  Updating of Stormwater Plans 

The ENGINEER will update the OWNER’s Stormwater Management Plan (SWMP) during Year 

5 to document the status of activities completed during Year 5, including but not limited to, 

compliance with the Post-Construction Stormwater Management requirements of the 2016 MS4 

Permit, including implementation of the recommendations included in the Street Design and 

Parking Lot and Green Infrastructure Reports developed during Permit Year 4; drainage mapping 

updates; new outfalls and/or interconnections identified along with receiving water and any 

associated impairments; identification of new impairments; progress related to IDDE 

investigations; update of the OWNER’s SSO Inventory and items completed to comply with the 

impaired waters requirements of the permit. The ENGINEER will also review and update the 
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OWNER’s Illicit Discharge Detection and Elimination (IDDE) Plan; O&M Procedures, 

including the inventory of municipal property; and the Stormwater Pollution Prevention Plans 

(SWPPP) for the Highway Department, Hopedale Wastewater Treatment Facility, and Greene 

Street Water Treatment Facility.  Up to 50 hours has been allocated to this task as needed to 

provide these updates. 

 

2.2 Phosphorus Control Plan (PCP) Phase 1 Development 

 

The OWNER is required to develop a Phosphorus Control Plan (PCP) for its land area within the 

Charles River Watershed, which is included under the Total Maximum Daily Load for Nutrients 

in the Upper/Middle Charles River. The following scope items are included as part of the 

development of Phase 1 of the PCP.     

 

• The ENGINEER will develop Phase 1 of the OWNER’s PCP to address phosphorus in 

stormwater discharges and assist the OWNER in working towards meeting the waste load 

allocations outlined in the Charles River TMDL and the required percent reduction in 

phosphorus load outlined in Appendix F of the 2016 MS4 Permit, as modified, for the 

Charles River in Hopedale. 

• The ENGINEER will identify the scope of the PCP, assumed to cover the entire Charles 

River Watershed within the Town of Hopedale, and will identify the Baseline Phosphorus 

Load, Stormwater Phosphorus Reduction Requirement, and Allowable Phosphorus Load 

that corresponds to the PCP Area.   

• The ENGINEER, with input from the OWNER, will describe non-structural controls to be 

implemented in the PCP area, including planned measures, the implementation area, and the 

annual percent reduction expected from each non-structural control.   

• The ENGINEER, with input from the OWNER, will perform a ranking assessment to 

determine priority areas and infrastructure to incorporate structural BMPs to address 

phosphorous discharges. The ranking assessment will rely on the use of available screening 

and monitoring results obtained throughout the permit term, and catchment delineations 

previously performed. The prioritization will consider site suitability, including parameters 

such as soil conditions, space constraints within the public right-of-way, and where there are 

municipally owned parcels located within the catchment area. The analysis will also 

consider planned redevelopment opportunities. Soils within the watershed will be evaluated 

using readily available information to determine whether they are conducive to installation 

of stormwater management techniques that promote infiltration.   

• As required by the Permit, proposed structural BMPs will include the area of 

implementation, and the annual percent of phosphorus reduction expected. In addition, 

structural measures to be implemented by a third party will be included in the PCP, where 

applicable. 

• The ENGINEER will develop an operation and maintenance plan specific to each of the 

proposed types of structural BMPs identified in the above assessment that includes an 

inspection and maintenance schedule and responsible parties. We assume the operation and 

maintenance plan, with input by the OWNER, will reference existing plans developed for 

already constructed BMPs, whether they are public or private, and a plan to organize and 

document future site-specific O&M plans for public or private BMPs.  
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• The ENGINEER will prepare an estimated cost to implement Phase 1 of the PCP.  This will 

serve to (1) confirm the validity of available funding sources identified under the Funding 

Source Assessment for PCP Implementation previously prepared in Permit Year 3, and (2) 

how implementation of the PCP will be funded.  The ENGINEER will incorporate 

observations and recommendations included in the Funding Source Assessment into the PCP 

and make updates to reflect how the OWNER plans to fund implementation of the PCP.   

• The ENGINEER will prepare a draft of the Phase 1 Implementation Schedule for review 

and comment by the OWNER. The schedule will take into consideration funding, 

construction, inspections, monitoring, operation and maintenance, and other assessment and 

evaluation components of implementation.  Based on input, the ENGINEER will incorporate 

the Phase 1 Implementation Schedule into the PCP.   

 

This task includes meetings with the OWNER and local watershed groups, as needed, to discuss 

progress and findings.  Four (4) virtual meetings have been allocated throughout the duration of 

the project.   

 

2.3 Phosphorus Source Identification Report Feasibility Study 

 

The 2016 MS4 Permit requires the OWNER to develop a Phosphorus Source Identification 

Report (PSIR) for discharges to the Blackstone River or to receiving waters tributary to the 

Blackstone River, which is impaired for phosphorus and requires the development of a TMDL. 

The PSIR was prepared in Permit Year 4. Potential BMP retrofit opportunities were identified as 

part of the PSIR that require further evaluation for feasibility. The ENGINEER will perform the 

following tasks in assisting the OWNER in evaluating up to five (5) potential retrofit 

opportunities identified a part of this report, and the development of a plan and schedule for 

implementing each of the projects. The evaluation will include:  

 

• An analysis of the next planned infrastructure, resurfacing, or redevelopment activity for 

each of the five (5) retrofit sites; 

• A desktop screening analysis of the engineering and regulatory feasibility of the identified 

redevelopment or retrofit BMPs to include site suitability factors and permitting impacts; 

and 

• An estimated cost for implementation and maintenance of each retrofit project. 

 

The ENGINEER will work with the OWNER to develop a schedule for implementing the retrofit 

projects.  The project evaluation and implementation schedule developed under this task will be 

summarized in a technical memorandum and provided to the OWNER.  

 

This task includes meetings with the OWNER to discuss findings.  Three (3) virtual meetings 

have been allocated throughout the duration of the project for this task.   

 

2.4 Wet Weather Outfall and Interconnection Screening and Sampling 

 

During or after a storm event which produces at least 0.25-inches of rainfall, the ENGINEER 

will visually inspect and document findings at as many as 24 regulated stormwater outfalls and 

interconnections where at least one System Vulnerability Factor was identified by the OWNER.  

At each outfall or interconnection, a photograph will be taken, and the following information will 
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be verified and/or recorded utilizing hand-held tablets that link to the OWNER’s Drainage GIS: 

 

• Receiving water 

• Date of inspection 

• Structure dimensions & shape 

• Material 

• Physical condition 

• Flow rate, if applicable 

• Evidence of non-stormwater discharges (odor, color, turbidity, floatables or oil sheen) 

• Spatial Location 

 

The ENGINEER will collect the wet weather samples using a two-person team, and analyze these 

samples for ammonia, chlorine, conductivity, salinity, Escherichia coliform, surfactants, and 

temperature as stated in the OWNER’s 2016 MS4 Permit.  In addition, for outfalls that discharge 

to receiving waters or their tributaries that are impaired, samples will also be analyzed for 

pollutants of concern, including cadmium, copper, iron, lead, zinc, dissolved oxygen, 

phosphorus, and BOD5, where applicable.  

 

As indicated by EPA in the OWNER’s 2016 MS4 Permit, efforts will be made to conduct wet 

weather screening and sampling during the spring between March and May of 2024 when 

groundwater levels are high.   

 

A report will be generated summarizing sampling data collected, as well as any exceedances and 

recommendations.   

 

2.5 Post-Construction Stormwater Management 

 

The ENGINEER will continue to assist the OWNER in implementing the recommendations 

included in the OWNER’s Street Design and Parking Lots and Green Infrastructure Reports, 

which were developed in Permit Year 4.  As many as 60 hours has been allocated to this task to 

assist with drafting language for the regulatory updates and attending meetings with the 

OWNER’s Planning Board, Zoning Board and Conservation Commission, including 

participation in Town Meeting, to discuss the recommended regulatory updates and potential 

modifications to the OWNER’s existing Zoning Bylaw,  Rules & Regulations Governing the 

Subdivision of Land, and Stormwater Management Rules & Regulations. 

 

2.6 Catch Basin Optimization Plan Updates 

 

The ENGINEER will develop the OWNER’s Catch Basin Cleaning Optimization Plan to meet 

the requirements of the 2016 MS4 Permit. The OWNER began tracking catch basin cleaning 

metrics required for the optimization plan in 2020. Using information collected by the OWNER, 

the ENGINEER will work to develop a plan that determines the frequency with which catch 

basins need to be cleaned to ensure that no catch basin sump is more than 50% full. Supporting 

documentation will include a map which identifies catch basins that were less than and more than 

50% full. The plan will include an preliminary optimized schedule for cleaning to conserve Town 

resources and ensure compliance with the 2016 MS4 Permit. The priority status of catch basins 

for cleaning will account for impaired water bodies within Hopedale per the 2016 MS4 Permit. 
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The Plan will include updates for the following written procedures: 

 

• Standard Operating Procedure for Catch Basin Cleaning 

• Procedures for Storage and Disposal of Catch Basin Cleanings 

• Catch Basin Cleaning Optimization Methodology  

• Prioritization and Schedule for Catch Basin Cleaning 

 

The ENGINEER will submit a draft update of the Catch Basin Cleaning Optimization Plan to the 

OWNER for review. The ENGINEER will attend one (1) meeting with the OWNER to discuss 

the draft catch basin cleaning optimization plan. Comments received from the OWNER on the 

plan will be incorporated.  

 

 The ENGINEER will provide one electronic copy of the updated plan to the OWNER. 

 

2.7 Stormwater Pollution Prevention Plans (SWPPP) Quarterly Inspections 

 
The ENGINEER shall conduct quarterly inspections at each of the three (3) locations where a SWPPP 

was previously prepared – Hopedale Wastewater Treatment Facility, Greene Street Water Treatment 

Facility, and the Hopedale Highway Department. Inspections shall include inspecting areas that are 

exposed to stormwater and stormwater control measures. At least one of the quarterly inspections shall 

occur during a period when a stormwater discharge is occurring. The budget for quarterly inspections 

assumes all inspections will be performed on the same day each quarter. The ENGINEER shall 

document the following information from each facility inspection: 

 

• The inspection date and time; 

• The name of the inspector; 

• Weather information and a description of any discharge occurring at the time of inspection; 

• Identification of any previously unidentified discharges;  

• Any control measures needing maintenance or repair; 

• Any failed control measures that need replacement; and 

• Any SWPPP changes required as a result of the inspection.  

 

  Findings from the site inspections shall be reported in the annual report.  

 

2.8  Employee Training  

 

2.8.1 Illicit Discharge Detection and Elimination (IDDE) Training 

 

The ENGINEER will conduct training on the detection and elimination of illicit discharges that will 

include an introduction to IDDE, water quality impacts, identification of illicit discharges to the storm 

drain system, best practices to track and eliminate discharges, and procedures for reporting.  In 

addition, training will cover proper procedures for the use, storage, and disposal of petroleum 

products.  The ENGINEER will conduct one (1) 60-minute training session with personnel from 

applicable municipal facilities and departments.  
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2.8.2 Stormwater Pollution Prevention Plan (SWPPP) Training 

 

The ENGINEER will provide one (1) 60-minute training session for all employees responsible for 

implementing activities identified in the SWPPPs for the Hopedale Wastewater Treatment Facility, the 

Greene Street Water Treatment Facility, and the Hopedale Highway Department Facility, and additional 

personnel that the OWNER feels may benefit from this training.   

 
2.9 Public Education 

 

The ENGINEER will assist the OWNER in implementing their stormwater public education program in 

Permit Year 6, as outlined in their Notice of Intent, to meet the MS4 Permit requirements. Information 

provided will focus on educating the following target audiences: (1) residents, (2) businesses, institutions 

and commercial facilities, (3) industrial facilities, and (4) developers, as well as meeting public education 

requirements related to impaired waters. Emphasis will be placed on the research and selection of pre-

prepared stormwater materials that are readily available. Examples of these materials will be provided 

for the OWNER’s use.  

 

2.10 Year 6 MS4 Annual Report 

 

The ENGINEER will attend one (1) meeting with the OWNER to document the status of tasks 

completed during the reporting period and then draft the Year 6  Annual Report, which is 

anticipated to include: 

 

• Identification and status of BMPs implemented to reduce pollutants in discharges to water 

quality limited waters. 

• Identification of items implemented as part of the OWNER’s public education program, 

including targeted messages distributed; methods and dates of distribution; and program 

effectiveness. 

• Description of public participation and outreach activities, including verification of 

compliance with state public noticing requirements.   

• Status of activities related to IDDE Program implementation including mapping, the priority 

assessment and ranking of catchments, the identification of problem catchments, the IDDE 

Plan, the number of outfalls screened, the number of illicit discharges located and removed 

including volume of flow removed, and employee training conducted.    

• Identification of BMPs pertaining to implementation of the OWNER’s Construction Site 

Stormwater Runoff Control Program including the number of reviewed project plans, the 

number of inspections and the number of enforcement actions.  

• Identification of BMPs pertaining to implementation of the OWNER’s Post Construction 

Stormwater Management Program.   

• Identification of the implementation of BMPs pertaining to the OWNER’s Good 

Housekeeping and Pollution Prevention Practices. 

• A summary of outfall screening and monitoring data collected during the reporting period. 

• A description of activities planned for the next reporting period, including identification of 

changes to existing BMPs or their measurable goals. 

 

The ENGINEER will provide a draft of the Annual Report for review by the OWNER, 

incorporate comments, and then submit the report to EPA electronically on the OWNER’s behalf. 
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ARTICLE 3 - RESPONSIBILITIES OF THE OWNER 

 

The OWNER, without cost to the ENGINEER, shall do the following in a timely manner so as not to 

delay the services of the ENGINEER: 

 

3.1 Designate in writing a person to act as the OWNER 's representative with respect to work to be 

performed under this AGREEMENT, such person to have complete authority to transmit 

instructions, receive information, interpret and define the OWNER’S policies and decisions with 

respect to materials, equipment elements and systems pertinent to the work covered by this 

AGREEMENT. 

 

3.2 Through its officials and other employees who have knowledge of pertinent conditions, confer 

with the ENGINEER regarding both general and special considerations relating to the PROJECT. 

 

3.3 Assist the ENGINEER by placing at the disposal of the ENGINEER, all available information 

pertinent to the PROJECT including previous reports and any other data relative to design or 

construction of the PROJECT. 

 

3.4 Arrange for access to and make all provisions for the ENGINEER to enter upon public and 

private lands as required for the ENGINEER to perform its work under this AGREEMENT. 

 

3.5 Furnish the ENGINEER all needed property, boundary and right-of-way maps. 

 

3.6 Cooperate with and assist the ENGINEER in all additional work that is mutually agreed upon. 

 

3.7 Pay for all police details required to complete the work. 

 

3.8 Pay the ENGINEER for work performed in accordance with the terms specified herein. 

 

3.9 Examine all studies, reports, sketches, Drawings, specifications, proposals and other documents 

presented by ENGINEER, obtain advice of an attorney, insurance counselor and other 

consultants, as OWNER deems appropriate for such examination, and render in writing decisions 

pertaining thereto within a reasonable time so as not to delay the services of the ENGINEER. 

 

3.10 Give prompt written notice to ENGINEER whenever OWNER observes or otherwise becomes 

aware of any development that affects the scope or timing of ENGINEER’s services or any defect 

or non-conformance of the work of any Contractor(s). 

 

ARTICLE 4 - TIME OF PROJECT 

 

4.1 The ENGINEER will initiate work under this AGREEMENT following formal acceptance of 

this AGREEMENT by the OWNER.  The ENGINEER agrees to provide services for the 

estimated duration of work, starting within 14 days of signing this AGREEMENT and 

concluding by September 30, 2024.  

 

4.2 If the specific periods of time for services provided under this AGREEMENT are changed 

through no fault of the ENGINEER, the rates and compensation provided for herein shall be 

subject to equitable adjustment. 
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4.3 If ENGINEER’s services are delayed or suspended in whole or in part by the OWNER for more 

than three months through no fault of the ENGINEER, ENGINEER shall be entitled to an 

equitable adjustment of the rates and compensation to be paid herein. 

 

ARTICLE 5 - PAYMENTS TO THE ENGINEER  

 

5.1 For services performed under this AGREEMENT, the OWNER agrees to pay the ENGINEER 

within thirty (30) days of the invoice date, as charges accrue on a time charged plus expense 

basis.  For this PROJECT, the rates of the ENGINEER are 2.35 times the cost of salaries of those 

personnel working on the PROJECT and 1.1 times other direct costs which include 

transportation, printing and reproduction of plans and reports, telephone charges, postage, 

computer time, sub-consultant charges such as specialty engineering, soils, surveying, testing of 

materials, and other identifiable expenses.  Compensation shall be payable monthly, as earned, 

and shall not exceed $130,000 without prior written authorization from the OWNER. 

 

5.2 If the OWNER fails to make any payment due the ENGINEER for services and expenses within 

thirty (30) days after receipt of the ENGINEER'S statement therefore, the ENGINEER may, after 

giving seven (7) days' written notice to the OWNER, suspend services under this AGREEMENT.  

Unless the ENGINEER receives payment within seven (7) days of the date of the notice, the 

suspension shall take effect without further notice.  In the event of a suspension of services, the 

ENGINEER shall have no liability to the OWNER for delay or damage caused the OWNER 

because of such suspension of services. 

 

ARTICLE 6 - INSURANCE 

 

6.1 General Liability Insurance 

 

The ENGINEER shall secure and maintain, for the duration of this PROJECT, the following 

General Liability Insurance policy or policies at no cost to the OWNER.  With respect to the 

operations the ENGINEER performs, the ENGINEER shall carry Commercial General Liability 

Insurance for bodily injury, death, and property damage in the amount of $1,000,000 per 

occurrence and $2,000,000 in the aggregate. 

 

6.2 Automobile Liability Insurance 

 

The ENGINEER shall secure and maintain, for the duration of this PROJECT, Automobile 

Liability Insurance covering the operation of all motor vehicles, including those hired or 

borrowed, used by the ENGINEER in connection with this AGREEMENT, in the amount of 

$1,000,000 combined single limit per accident. 

 

6.3 Umbrella Liability Insurance 

 

In addition to the above-mentioned coverage, the ENGINEER shall carry a minimum of One 

Million Dollar ($1,000,000) umbrella liability policy for the duration of the PROJECT. 
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6.4 Professional Services Liability Insurance 

 

The ENGINEER shall secure, at its own expense, a Professional Services Liability Insurance 

policy with a limit of $3,000,000 per claim and in the aggregate, and maintain such policy for 

the duration of the PROJECT. 

 

6.5 Workers Compensation Coverage 
 

6.5.1  The ENGINEER shall maintain statutory Worker’s Compensation insurance coverage for 

all of its employees at the PROJECT as required by the State of Massachusetts.  

 

6.5.2 The OWNER shall maintain statutory Worker’s Compensation insurance coverage for all 

of its employees at the PROJECT as required by the State of Massachusetts.  

 

6.6 Additional Insured 

 

 OWNER shall be named an additional insured for insurance coverage included in Articles 6.1, 6.2 

and 6.3 only. 

 

ARTICLE 7 - LIMITATION OF LIABILITY AND INDEMNIFICATION  

 

7.1 To the fullest extent permitted by law, the total liability in the aggregate, of ENGINEER and its 

officers, directors, employees, agents, and independent professional associates, and any of them, 

to the OWNER and any one claiming by, through or under OWNER, for any and all injuries, 

claims, losses, expenses, or damages whatsoever arising out of or in any way related to 

ENGINEER’S services, the project, or this AGREEMENT, from any cause or causes 

whatsoever, including but not limited to, the negligence, errors, omissions, strict liability, breach 

of contract, misrepresentation, or breach of warranty of ENGINEER or its officers, directors, 

employees, agents or independent professional associates, or any of them, and any causes arising 

from or related to the COVID-19 pandemic, shall not exceed the total amount recoverable from 

the available limits of the insurance identified in Article 6.  ENGINEER shall have no upfront 

duty to defend the OWNER but shall reimburse defense costs of the OWNER to the same extent 

of its indemnity obligation herein. 

 

7.2 To the fullest extent permitted by law, and subject to the limitation of liability set forth in 7.1, 

the ENGINEER agrees to indemnify and hold harmless the OWNER and its officers, directors, 

employees, agents, and independent professional associates, and any of them, from any claims, 

losses, damages or expense (including reasonable attorneys’ fees) arising out of the death of, 

injuries, or damages to any person, or damage or destruction of any property, in connection with 

the ENGINEER’S services under this AGREEMENT to the extent caused by the negligent acts, 

errors, or omissions of the ENGINEER or its officers, directors, employees, agents or 

independent professional associates, or any of them. 

 

ARTICLE 8 - EXTENSION OF SERVICES 

 

8.1 Additional Work 

 

In the event the ENGINEER, as requested by the OWNER, is to make investigations or reports 
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on matters not covered by this AGREEMENT, or is to perform other services not included herein, 

additional compensation shall be paid the ENGINEER as is mutually agreed upon by and 

between the OWNER and the ENGINEER.  Such services shall be incorporated into written 

amendments to this AGREEMENT, or into a new written AGREEMENT. 

 

8.2 Changes in Work 

 

The OWNER, from time to time, may require changes or extensions in the Scope of Services to 

be performed hereunder.  Such changes or extensions, including any increase or decrease in the 

amount of compensation, to be mutually agreed upon by and between the OWNER and the 

ENGINEER, shall be incorporated into written amendments to this AGREEMENT. 

 

8.3 Litigation Support Services 

 

In the event the ENGINEER is to prepare for or appear in any litigation on behalf of the OWNER, 

additional compensation shall be paid to the ENGINEER. 

 

The OWNER agrees to compensate the ENGINEER for time spent and expenses incurred in 

preparation for and attendance at meetings and appearances, including depositions.  This shall 

include appearances before the OWNER’S attorney and before the attorney of any other party to 

the litigation, in addition to all other support services as requested by the OWNER.  Additional 

compensation shall be paid the ENGINEER as is mutually agreed upon by and between the 

OWNER and the ENGINEER.  Such services shall be incorporated into written amendments to 

this AGREEMENT, or into a new written AGREEMENT. 

 

ARTICLE 9 - OWNERSHIP AND USE OF DOCUMENTS 

 

9.1 Use of Documents 

 

9.1.1  The OWNER shall retain ownership of the documents submitted to the OWNER by the 

ENGINEER pursuant to this AGREEMENT.  

 

 9.1.2  Copies of Documents that may be relied upon by OWNER are limited to the printed 

copies (also known as hard copies) that are signed or sealed by the ENGINEER.  Files in 

electronic media format of text, data, graphics, or of other types that are furnished by 

ENGINEER to OWNER are only for convenience of OWNER.  Any conclusion or 

information obtained or derived from such electronic files will be at the user’s sole risk. 

 

9.1.3     Because data stored in electronic media format can deteriorate or be modified inadvertently 

or otherwise without authorization of the data’s creator, the party receiving electronic files 

agrees that it will perform acceptance tests or procedures within 60 days, after which the 

receiving party shall be deemed to have accepted the data thus transferred.  The party 

delivering the electronic files will correct any errors detected within the 60-day acceptance 

period.  ENGINEER shall not be responsible to maintain documents stored in electronic 

media format after acceptance by OWNER. 

 

 9.1.4  When transferring documents in electronic media format, ENGINEER makes no 

representations as to long term compatibility, usability, or readability of documents 
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resulting from the use of software application packages, operating systems, or computer 

hardware differing from those used by ENGINEER at the beginning of this Project.  

 

9.1.5   OWNER may make and retain copies of Documents for information and reference in 

connection with use on the Project by OWNER.  Such Documents are not intended or 

represented to be suitable for reuse by OWNER or others on extensions of the Project or 

on any other project.  Any such reuse or modification without written verification or 

adaptation by ENGINEER, as appropriate for the specific purpose intended, will be at 

OWNER’s sole risk and without liability or legal exposure to ENGINEER or to 

ENGINEER’s Consultants.   

 

 9.1.6    If there is a discrepancy between the electronic files and the hard copies, the hard copies 

govern. 

  

 9.1.7 Any verification or adaptation of the Documents for extensions of the Project or for any 

other project will entitle ENGINEER to further compensation at rates to be agreed upon by 

OWNER and ENGINEER 

 

ARTICLE 10 – TERMINATION 

 

10.1 The obligation to provide further services under this AGREEMENT may be terminated by either 

party upon thirty (30) days' written notice in the event of substantial failure by the other party to 

perform in accordance with the terms hereof through no fault of the terminating party. 

 

10.2 If the PROJECT is suspended or abandoned in whole or in part for more than three (3) months, 

the ENGINEER shall be compensated for all services performed prior to receipt of written notice 

from the OWNER of such suspension or abandonment, together with other direct costs then due 

and all Termination Expenses as defined in Article 10.4.  If the PROJECT is resumed after being 

suspended for more than three (3) months, the ENGINEER'S compensation shall be equitably 

adjusted. 

 

10.3 In the event of termination by the OWNER under Article 10.1, the ENGINEER shall be paid for 

all unpaid services and unpaid other direct costs incurred to the date of receipt of written notice 

of termination, including sub-consultants, and for the services necessary to affect termination, in 

accordance with the provisions of Article 5 of this AGREEMENT. 

 

10.4 In the event of termination by the ENGINEER under Article 10.1, or termination by the OWNER 

for the OWNER’S convenience, the ENGINEER shall be paid for all unpaid services and unpaid 

other direct costs incurred to the date of receipt of written notice of termination, including sub-

consultants, for the services necessary to affect termination, plus termination expenses.  Payment 

for services will be in accordance with the provisions of Article 5 of this AGREEMENT.  

Termination expenses means additional costs of services directly attributable to termination,                     

which shall include an additional amount computed as the costs the ENGINEER reasonably 

incurs relating to commitments, which had become firm before the termination. 
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ARTICLE 11 - GENERAL PROVISIONS 

 

11.1 Precedence 

 

The terms and conditions in this AGREEMENT shall take precedence over any inconsistent or 

contradictory provisions contained in any proposal, contract, purchase order, requisition, notice 

to proceed, or like document regarding the ENGINEER’S services. 

 

11.2 Severability 

 

If any of the terms and conditions in this AGREEMENT shall be finally determined to be invalid 

or unenforceable in whole or part, the remaining provisions hereof shall remain in full force and 

effect, and be binding upon the parties hereto.  The parties agree to reform this AGREEMENT 

to replace any such invalid or unenforceable provision with a valid enforceable provision that 

comes as close as possible to the intention of the stricken provision. 

 

11.3 Mediation 

 

All claims, disputes or controversies arising between the OWNER and the ENGINEER shall be 

submitted to non-binding mediation prior to and as a condition precedent to the commencement 

of any litigation between those parties.  The American Arbitration Association, or such other 

person or mediation service shall conduct the non-binding mediation as the parties mutually agree 

upon.  The party seeking to initiate mediation shall do so by submitting a formal written request 

to the other party to this AGREEMENT and the American Arbitration Association or such other 

person or mediation service as the parties mutually agree upon.  The costs of mediation shall be 

borne equally by the parties.  The parties may engage in remote mediation if in-person mediation 

is not possible or practicable due to the COVID-19 pandemic, or if mutually agreed upon between 

the parties. 

 

11.4 Subrogation 

 

The OWNER and the ENGINEER waive all rights against each other and against the contractors, 

consultants, agents and employees of the other for damages, but only to the extent covered by 

any property or other insurance in effect whether during or after the PROJECT.  The OWNER 

and the ENGINEER shall each require similar waivers from their contractors, consultants and 

agents. 

 

11.5 Consequential Damages 

 

Notwithstanding any other provision of this Agreement, and to the fullest extent permitted by 

law, neither the OWNER nor the ENGINEER, their respective officers, directors, partners, 

employees, contractors or subconsultants shall be liable to the other or shall make any claim for 

incidental, indirect or consequential damages arising out of or connected in any way to the Project 

or to this Agreement.  This mutual waiver of consequential damages shall include, but is not 

limited to, loss of use, loss of profit, loss of business, loss of income, loss of reputation or any 

other consequential damages that either party may have incurred from any cause of action 

including negligence, strict liability, breach of contract and breach of strict or implied warranty, 

including costs arising from the COVID-19 pandemic.  Both the OWNER and ENGINEER shall 
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require similar waivers of consequential damages protecting all the entities or persons named 

herein in all contracts and subcontracts with others involved in the Project. 

 

11.6 Sole Remedy 

 

Notwithstanding anything to the contrary contained herein, OWNER and ENGINEER agree that 

their sole and exclusive claim, demand, suit, judgment or remedy against each other shall be 

asserted against each other’s corporate entity and not against each other’s shareholders, A/E’s, 

directors, officers or employees. 

 

11.7 Third Party Obligations 

 

Nothing contained in this Agreement shall create a contractual relationship with or a cause of 

action in favor of a third party against either the OWNER or the ENGINEER. 

 

11.8 Force Majeure 

 

If delays or failures of performance of the ENGINEER are caused by occurrences beyond the 

reasonable control of the ENGINEER, the ENGINEER shall not be in default of this 

AGREEMENT. Said occurrences shall include Acts of God or the public enemy; expropriation 

or confiscation; compliance with any quarantine or other order of any governmental authority; 

pandemic; epidemic; public health crisis; labor or materials shortage; changes in law; act of war, 

rebellion, terrorism or sabotage or damage resulting therefrom; fires, floods, explosions, 

accidents, riots, strikes or other concerted acts of workmen, whether direct or indirect; delays in 

permitting; OWNER’s failure to provide data in OWNER’s possession or provide necessary 

comments in connection with any required reports prepared by the ENGINEER, or any other 

causes which are beyond the reasonable control of the ENGINEER. ENGINEER’s scheduled 

completion date shall be adjusted to account for any force majeure delay and ENGINEER shall 

be compensated for all costs incurred in connection with or arising from a force majeure event 

or in the exercise of reasonable diligence to avoid or mitigate a force majeure event. 
 

ARTICLE 12 – DISCLOSURE RIGHTS   

 

12.1 OWNER agrees the ENGINEER has the authority to use its name as a client and a general 

description of the project as a reference for other prospective clients. 
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ARTICLE 13 – NOTICES 

 

Any notice required under this Agreement will be in writing, addressed to the appropriate party at the 

address that appears below, and given personally, by registered or certified mail, return receipt requested, 

by facsimile, or by a nationally recognized overnight courier service. All notices shall be effective upon 

the date of receipt. 

 

Notices shall be provided to: 

 

Owner:      Engineer: 

Mitchell Ruscitti     Corey Repucci 

Town Administrator      Team Leader 

78 Hopedale Street     55 Walkers Brook Drive, Suite 100 

Hopedale, MA 01747     Reading, MA 01867 

 

ARTICLE 14 – CONTROLLING LAW 

 

This Agreement is to be governed by the law of the principal place of business of the ENGINEER. 
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IN WITNESS WHEREOF, the parties hereto have executed this AGREEMENT the day and year first 

above written. 

 
 
ACCEPTED FOR:  

 

TOWN OF HOPEDALE, MA        WESTON & SAMPSON ENGINEERS, INC. 
 
 

By Its Town Administrator   By: 

 

 

             

Mitchell Ruscitti    Corey Repucci 

Town Administrator    Team Leader 

 

             

DATE      DATE 

 

 

 

CERTIFICATION OF AVAILABLE FUNDS 

 

Certification is herewith given that funds are available for payments required by the terms of this 

AGREEMENT. 

 

By:      Date:     

     OWNER Accountant 

 

APPROVED AS TO FORM: 

 

By:       Date:     

       OWNER Counsel 

 

A TRUE COPY, ATTEST: 

 

By:       Date:     

                       OWNER Clerk 

    

OWNER’S Insert Appropriate State Sales and Use Tax Certificate Exemption Number   
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