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TOWN OF HOPEDALE’S MOTION FOR INJUNCTION PENDING 
APPEAL 

Pursuant to Mass. R. App. P. 6(a)(1), plaintiff Town of Hopedale (the 

“Town”) moves for an order granting an injunction during the pendency of its 

appeal of the Land Court’s Decision on Plaintiff’s Motion to Vacate entered on 

January 28, 2022 (the “Land Court Decision”). Although the Town seeks the same 

relief (an injunction pending appeal) as the Hopedale Citizens have requested in 

their Emergency Motion to Preserve the Status Quo and Protect the Forestland 

Pending Land Court Appeal, filed in this Court on March 28, 2022, the Town does 

so on different grounds and in support of its own appeal.1 

                                                           
1 The Town takes no position on the Hopedale Citizens’ Emergency Motion to 
Preserve the Status Quo. 
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FACTUAL AND PROCEDURAL BACKGROUND 

1. On June 27, 2020, the One Hundred Forty Realty Trust (the “Trust”), 

while under the control of a prior trustee and prior owner of the beneficial interest, 

both of whom were unaffiliated with the Grafton & Upton Railroad Company (the 

“Railroad”) at the time, entered into a purchase and sale agreement with Jon Mark 

Delli Priscoli, as Trustee of the New Hopping Brook Realty Trust, for two parcels 

of land located in Hopedale, known as 363 West Street and 364 West Street, for a 

purchase price of $1,175,000.00 (the “P&S Agreement”). See Exhibit 1, Amended 

Verified Complaint (“Complaint”), at ¶ 5. 

2. At the time of execution of the P&S Agreement, the Trust owned both 

parcels. The parcel located at 364 West Street consisted of 155.24 total acres of 

generally undeveloped land, of which 130.18 acres was classified as forest land 

under G.L. c. 61 (the “Chapter 61 Land” or the “Forestland”). The remaining 25.06 

acres of land at 364 West Street was unclassified wetlands adjacent to the 

Forestland (the “Wetlands”). Complaint, at ¶¶ 6 & 7. 

3. The Forestland portion of 364 West Street had been under Chapter 61 

classification since 1992. The Hopedale Board of Assessors approved the most 

recent re-certification of the Chapter 61 classification on September 3, 2014. The 

most recent Chapter 61 tax lien is recorded in the Worcester South Registry of 

Deeds (the “Registry”) in Book 52875, Page 355. The 364 West Street parcel is 
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generally undeveloped except for a single railroad track and a gas pipeline 

easement that run through the managed Forestland. There are no buildings or other 

structures located on the parcel. Complaint, at ¶¶ 8-10. 

4. The Railroad owns and operates the railroad track that runs through 

the 364 West Street parcel. The Railroad is a short line railroad that runs for 

16.5 miles from Grafton to Milford. The Railroad is owned by Mr. Delli Priscoli. 

Complaint, at ¶ 14. 

5. On July 9, 2020, the prior trustee of the Trust served a Notice of Intent 

to Sell Forest Land Subject to Chapter 61 Tax Lien on the Hopedale Board of 

Selectmen and other parties as required pursuant to G.L. c. 61, § 8 (the “Notice of 

Intent”). Complaint, at ¶ 15. 

6. G.L. c. 61, § 8, grants the municipality in which classified forest land 

is located a first refusal option to meet a bona fide offer to purchase the land for a 

period of 120 days (the “Chapter 61 Option”). Complaint, at ¶ 19. 

7. On October 12, 2020, the Trust and the Railroad entered into a series 

of transactions relating to the parcels that were the subject of the P&S Agreement. 

First, the Trust conveyed the 363 West Street parcel and the Wetlands portion of 

364 West Street to the Railroad by quitclaim deed for $1.00. Second, the owner of 

100% of the beneficial interest of the Trust assigned the beneficial interest to the 

Railroad for $1,175,000.00. Third, the prior trustees of the Trust resigned as 
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trustees. These transactions were recorded simultaneously in the Registry. Fourth, 

the Trust appointed successor trustees affiliated with the Railroad: Mr. Delli 

Priscoli (CEO) and Mr. Milanoski (President). As a result of these transactions, the 

Railroad came to own the controlling beneficial interest in the Trust, which 

continued to hold the record title to the Chapter 61 Land. Complaint, at ¶¶ 26-31. 

8. On October 24, 2020, at a Special Town Meeting attended by over 

400 residents, the Town adopted warrant articles by unanimous consent to 

appropriate money for the acquisition of the Chapter 61 Land for $1,175,000 and 

to maintain and preserve the Chapter 61 Land “and the forest, water, air, and other 

natural resources thereon for the use of the public for conservation and recreation 

purposes to be managed under the control of the Hopedale Parks Commission.” 

Complaint, at ¶ 32. 

9. On or around October 27, 2020, agents and/or representatives of the 

Trust and/or the Railroad began to undertake site work activities on the Chapter 61 

Land, including but not limited to flagging for wetlands delineation and tree 

cutting. Complaint, at ¶ 33. 

10. On October 28, 2020, the Town commenced an action in the Land 

Court for injunctive relief to prevent the Trust and the Railroad from clearing trees 

on the Chapter 61 Land and for declaratory relief relating to the validity of the 

Town’s Chapter 61 Option. RA/417 (Docket Report). 
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11. On October 30, 2020, the Hopedale Board of Selectmen (the “Board”) 

voted at a duly noticed public hearing to exercise the Chapter 61 Option. 

Complaint, at ¶ 34. 

12. On November 2, 2020, Hopedale recorded a Notice of Exercise of 

First Refusal Option Pursuant to M.G.L. c. 61, § 8 (the “Notice of Exercise”) in the 

Registry at Book 63651, Page 272. Complaint, at ¶ 35 & Ex. E; RA/020 (Notice of 

Exercise). 

13. Also on November 2, 2020, Hopedale sent written notice to the 

current and former trustees of the Trust that the Board voted to exercise the 

Chapter 61 Option. The Board included a copy of the Notice of Exercise and a 

proposed purchase and sale agreement as required by G.L. c. 61, § 8. Complaint, at 

¶ 36; RA/019 & RA/046 (Written Notices). 

14. Also on November 2, 2020, Hopedale filed an Amended Verified 

Complaint in the Land Court action to incorporate the Board’s vote to exercise the 

Chapter 61 Option and the recording of the Notice of Exercise. Complaint, at p. 14. 

15. On November 22, 2020, the Railroad filed a petition with the Surface 

Transportation Board (“STB”) seeking a declaratory order that federal law 

preempted the application of G.L. c. 61, § 8. RA/418 (Docket Report). 

16. On November 23, 2020, the Land Court (Rubin, J.) held a Hearing on 

Hopedale’s request for a preliminary injunction and an Initial Case Management 
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Conference for the Land Court action. The Land Court did not enter a preliminary 

injunction. RA/419 (Docket Report). 

17. On November 24, 2020, the Land Court (Rubin, J.) issued an Order 

Referring Case to Dispute Resolution Screening Session. RA/420 (Docket Report). 

18. On January 8 and 21, 2021, the Town, the Trust, and the Railroad 

participated in mediation sessions with the Hon. Leon J. Lombardi (ret.). RA/420 

(Docket Report). 

19. On February 8, 2021, the Town, the Trust, and the Railroad entered 

into a Settlement Agreement and Mutual Release after mediation (the “Settlement 

Agreement.”). During the mediation, one of the central issues was how to divide 

ownership of the Chapter 61 Land in a manner that would preserve and protect the 

interests of the negotiating parties. RA/007, at ¶ 19; RA/420 (Docket Report). 

20. Pursuant to the Settlement Agreement, the Town agreed to purchase a 

64-acre parcel comprised of the Chapter 61 Land and the Wetlands from the Trust 

for $587,500 (“Parcel A”). The parties agreed that the Trust would retain 

ownership to the rest of the Chapter 61 Land; that this land would no longer be 

classified under Chapter 61; and that the Town would waive its Chapter 61 Option. 

The parties also agreed to file a stipulation of dismissal with prejudice in the Land 

Court action. RA/007, at ¶ 20; Exhibit 2, Settlement Agreement. 
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21. On February 10, 2021, pursuant to the Settlement Agreement, the 

Town, the Trust, and the Railroad filed a Stipulation of Dismissal with Prejudice in 

the Land Court action. RA/008, at ¶ 21. 

22. On March 3, 2021, the Hopedale Citizens filed an action in Worcester 

Superior Court seeking to enjoin the Hopedale Board of Selectmen and the 

Railroad from completing the acquisition of Parcel A contemplated in the 

Settlement Agreement; to enforce the Town’s right to exercise the Chapter 61 

Option; and to protect the Chapter 61 Land under Article 97 of the Amendments to 

the Massachusetts Constitution (the “Citizen Suit”). RA/008, at ¶ 22; RA/073 

(Citizen Suit Verified Complaint). 

23. On September 24, 2021, the Worcester Superior Court (Goodwin, J.) 

issued a Memorandum and Order on Motion for Preliminary Injunction in the 

Citizen Suit (the “Sept. 24 Superior Court Decision”). Addressing the plaintiffs’ 

allegations (supported by affidavits) that the Railroad had resumed cutting trees on 

the Forestland, the Superior Court enjoined the Railroad and the Trust “from any 

further alteration or destruction of the 130.18 acres of Forestland that is the subject 

of this lawsuit pending further order of the court.” RA/008, at ¶ 23; RA/099 

(Sept. 24 Superior Court Decision). 

24. On November 4, 2021, the Worcester Superior Court (Goodwin, J.) 

issued a Memorandum of Decision on Cross-Motions for Judgment on the 
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Pleadings in the Citizen Suit (the “Nov. 4 Superior Court Decision”), which 

included an order prohibiting the Railroad from clearing trees or performing any 

other site work for a period of 60 days. RA/008, at ¶ 24; RA/105 (Nov. 4 Superior 

Court Decision). 

25. Prior to a public hearing on December 13, 2021, the Board received a 

petition signed by hundreds of residents of the Town requesting that the Board 

continue to move forward to exercise the Chapter 61 Option and acquire the 

Forestland and the Wetlands pursuant to the October 2020 Town Meeting vote. 

RA/008, at ¶ 25; RA/119 (Petition). 

26. On December 14, 2021, the Worcester Superior Court (Goodwin, J.) 

issued a Memorandum of Decision on Hopedale’s Motion for Clarification in the 

Citizens Suit (the “Dec. 14 Superior Court Decision”) holding in part that “[u]nitl 

the reduced acquisition is approved by Town Meeting, the agreement is not 

effective, and the Town may (but is not required) attempt to enforce the Option.” 

RA/008-09, at ¶ 26; RA/131 (Dec. 14 Superior Court Decision). 

27. On December 30, 2021, the Town filed a Motion to Vacate 

Stipulation of Dismissal (the “Motion to Vacate”) seeking to vacate the Stipulation 

of Dismissal with Prejudice entered in the Land Court pursuant to Mass. R. Civ. 

P. 60(b)(6) based on the Superior Court decisions enjoining the Town from 

completing the Parcel A acquisition under the Settlement Agreement. The 
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Defendants opposed the Motion to Vacate. The Hopedale Citizens moved to 

intervene in the Land Court action. RA/003 (Motion to Vacate); RA/421 (Docket 

Report). 

28. On January 28, 2022, the Land Court (Rubin, J.) issued the Land 

Court Decision denying the Town’s Motion to Vacate. RA/390 (Decision); RA/422 

(Docket Report). 

29. On February 15, 2022, the Town filed notice of its intent to take an 

appeal from the Land Court Decision. RA/423 (Docket Report). 

30. Also on February 15, 2022, the Town filed an Application for 

Injunction Pending Appeal pursuant to Mass. R. Civ. P. 62(c) in the Land Court 

action. The Defendants opposed the application. The Hopedale Citizens filed their 

own application for an injunction pending appeal. RA/423 (Docket Report); 

RA/427 (Application for Injunction Pending Appeal). 

31. On March 22, 2022, the Land Court (Rubin, J.) denied the Town’s 

Application for Injunction Pending Appeal. RA/425 (Docket Report); RA/463 

(Hearing Transcript). 

32. On March 26, 2022, the Town held a Special Town Meeting vote on 

warrant articles authorizing the Parcel A acquisition under the Settlement 

Agreement and the appropriation of funds for the acquisition. The Town Meeting 
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voted down the warrant articles and they did not pass. See Exhibit 3, Affidavit of 

Diana Schindler (“Schindler Aff.”), at ¶ 6. 

33. On March 28, 2022, the Hopedale Citizens filed their Emergency 

Motion to Preserve the Status Quo. Appeals Court Docket. 

34. Also on March 28, 2022, a single justice of this Court (Desmond, J.) 

entered an order enjoining the Railroad “from further altering or destroying the 

forestland that was the subject of the underlying Land Court case pending further 

order of this court or a single justice thereof,” and ordered the Town and the 

Defendants to respond to the Hopedale Citizens’ motion by April 7, 2022. Appeals 

Court Docket. 

ARGUMENT 

I. Legal Standard. 

A single justice of the Appeals Court has the authority to “grant an 

injunction during the pendency of an appeal or to make any order appropriate to 

preserve the status quo.” Mass. R. Civ. P. 62(e).  

In civil cases, an application for a stay of the judgment or order of a 
lower court pending appeal, … or for an order … granting an injunction 
during the pendency of an appeal must ordinarily be made in the first 
instance in the lower court. A motion for such relief may be made to 
the appellate court or to a single justice, but the motion shall show … 
that the lower court has denied an application, … with the reasons given 
by the lower court for its action. The motion shall also show the reasons 
for the relief requested and the facts relied upon…. 
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Mass. R. App. P. 6(a)(1). See also Oakville Dev. Corp. v. Commonwealth Mortg. 

Co., 32 Mass. App. Ct. 445, 449 n.5 (1992) (“Under … Mass.R.A.P. 6(a) …, a 

party may request from the single justice, and he may grant, an order granting an 

injunction during the pendency of the party’s appeal.”). 

An appellant seeking a stay pending appeal must ordinarily meet four 
tests: (1) the likelihood of appellant’s success on the merits; (2) the 
likelihood of irreparable harm to appellant if the court denies the stay; 
(3) the absence of substantial harm to other parties if the stay issues; 
and (4) the absence of harm to the public interest from granting the stay. 

C.E. v. J.E., 472 Mass. 1016, 1017 (2015), quoting J.W. Smith & H.B. Zobel, 

RULES PRACTICE § 62.3, at 409 (2d ed. 2007). 

II. Hopedale is Entitled to An Injunction Pending Appeal Preventing the 
Defendants from Further Altering or Destroying the Forestland. 

A. Hopedale Has a Meritorious Claim on Appeal. 

The Town must show that it has asserted a meritorious claim on appeal in 

order to meet the likelihood of success on the merits prong of the injunction 

inquiry. “It has been customary … on the civil side of the court to employ the 

words ‘meritorious issue’ or ‘meritorious claim’ in analogous situations” of a stay 

of execution pending appeal. Commonwealth v. Levin, 7 Mass. App. Ct. 501, 503–

04 (1979). 

A “meritorious claim,” or “meritorious appeal,” has been held to mean 
“one which is worthy of judicial inquiry because raising a question of 
law deserving some investigation and discussion . . .”, … “. . . one that 
is worthy of presentation to a court, not one which is sure of success[.]” 
… [T]he civil concept of “meritorious appeal” … [is] an appeal which 
presents an issue which is worthy of presentation to an appellate court, 
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one which offers some reasonable possibility of a successful decision 
in the appeal. 

Id. at 504 (internal citations omitted). 

The Town’s appeal of the Land Court Decision presents an issue which is 

worthy of presentation to an appellate court. The various decisions of the Superior 

Court (Goodwin, J.) raised serious issues about the Settlement Agreement which 

remain unresolved. The Town entered into the Settlement Agreement based on the 

understanding that it (acting through the Board of Selectmen) had the full authority 

to acquire Parcel A and that by doing so it would have partially achieved the 

objective of the Land Court action by acquiring some portion of the Forestland. 

That was part of the bargain it struck with the Defendants in the Settlement 

Agreement and motivated its agreement to file the Stipulation of Dismissal; the 

Board believed it had achieved a fair and just resolution of the litigation. After the 

Citizens Suit and the various decisions of the Superior Court, however, the Board 

rightfully questioned whether the Town actually received the benefit of the bargain 

it made with the Defendants. 

By enjoining the Town from completing the acquisition of Parcel A without 

Town Meeting authorization, the Superior Court introduced the issue that the 

Town may not have received the fundamental and essential consideration of the 

Settlement Agreement, and therefore the agreement may have failed due to lack of 

consideration, rendering it ineffective and subject to rescission. See RA/132 
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(Dec. 14 Superior Court Decision, at 2 & n.3). Though Judge Goodwin speculated 

about the implications of the Town not receiving Parcel A, both the Superior Court 

and the Land Court subsequently acknowledged that this idea was likely dicta and 

never formally adjudicated, and therefore remained unresolved. RA/491 (Land 

Court Hearing Transcript); Exhibit 4, Superior Court Hearing Transcript, at I-3. 

Ultimately, the Town Meeting voted against the Parcel A acquisition, thus 

prolonging the uncertainty around the Settlement Agreement. 

While the Settlement Agreement issue is interesting in its own right, this 

appeal is more specifically focused on restoring the Town’s ability to prosecute the 

Land Court action. The purpose of the Motion to Vacate was to lift the Stipulation 

of Dismissal and re-open the Land Court action so the Town could continue with 

the adjudication of its claim that it validly exercised the Chapter 61 Option in light 

of the altered bargain brought about by the Superior Court’s decisions. By ruling 

that the Town must present the Parcel A acquisition to a Town Meeting vote, the 

Superior Court altered the Town’s bargaining power post hoc. The ensuing Town 

Meeting vote has made clear that the Town will not get the benefit of its closely-

negotiated bargain with the Railroad. While the Railroad may argue that there is 

other consideration supporting the Settlement Agreement, the Superior Court’s 

decision inexorably altered the Town’s position under the Settlement Agreement 

and precipitated the events which led to the Town’s failing to receive the portion of 
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the Forestland for which it negotiated. The stark reality is that the Town has ended 

up with none of the Forestland after agreeing to dismiss valid claims to all of it—

an outcome the Superior Court (Goodwin, J.) called “unjust, to say the least.” 

RA/132. Where the purpose of Rule 60(b)(6) relief is “to accomplish substantial 

justice,” Rezendes v. Rezendes, 46 Mass. App. Ct. 438, 440-41 (1991), the Town 

sought to reverse the unjust result that befell the Town as a result of the Superior 

Court’s decision and the ensuing Town Meeting vote. 

The Town presented this issue to the Land Court in its Motion to Vacate, 

arguing that “extraordinary circumstances warrant[ed] relief” from the Stipulation 

of Dismissal. Owens v. Mukendi, 448 Mass. 66, 72 (2006). The extraordinary 

circumstances presented in the Motion to Vacate (i.e., the Board of Selectmen 

exceeding their authority in agreeing to the Parcel A acquisition without a Town 

Meeting vote) were virtually identical to the circumstances which justified 

vacating part of an agreement for judgment in Bowers v. Bd. of Appeals of 

Marshfield, 16 Mass. App. Ct. 29, 33-35 (1983) (selectmen exceeded their 

authority in agreeing to impose perpetual encumbrance upon six lots to cease use 

as a public parking in exchange for property owner’s abandonment of challenge to 

site plan approval for sewage pumping station). In both cases, the select board of a 

town agreed to some action for which it was later determined they did not have the 

authority to agree to. See id. at 33 (“What makes the instant case exceptional is that 
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a public authority, the selectmen, offered as their part of an agreement for 

judgment a restriction that they lacked the power to impose.”). In both cases, the 

select board moved to vacate the judgment and the lower court denied the motions. 

In Bowers, this Court reversed the lower court and vacated the part of the judgment 

relating to the exceedance of the select board’s authority. Whether the Court 

should rule similarly on the Town’s appeal and reverse the Land Court Decision is 

“an issue which is worthy of presentation to an appellate court” and therefore 

presents a meritorious claim on appeal. Levin, supra. 

This is an issue “which offers some reasonable possibility of a successful 

decision in the appeal.” Id. The Land Court Decision attached far too much 

significance to the nature of the termination of the action by a stipulation of 

dismissal with prejudice as opposed to an agreement for judgment, which was the 

case in Bowers. See RA/398 (Land Court Decision) (“The decision to file a 

stipulation of dismissal with prejudice instead of an agreement for judgment 

changes the balance of the equities and the effect on the parties’ deal.”); RA/469 

(Hearing Transcript) (“I guess for the sake of clarity and my thinking in the 

decision rested -- almost entirely began and ended … with the finality and … the 

import … of the stipulation of dismissal with prejudice.”). 

The Land Court’s unwarranted elevation of the procedural significance of a 

stipulation of dismissal is inequitable to the Town and neglectful of Rule 
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60(b)(6)’s purpose of accomplishing justice. It focused on the means the parties 

took to enter judgment and not on the character of the circumstances which called 

into question whether the judgment was fair and just. The Land Court Decision 

ignored “the function of rule 60(b)(6) ‘to preserve the delicate balance between the 

sanctity of final judgments … and the incessant command of the court’s 

conscience that justice be done in light of all the facts.’” Rezendes, 46 Mass. App. 

Ct. at 441, quoting Freitas v. Freitas, 26 Mass. App. Ct. 196, 198 (1988) (emphasis 

in original). Although a lower court judge has broad discretion in considering a 

Rule 60(b)(6) motion, the failure to include any consideration of justice in ruling 

on such a motion is a clear error of law. The Land Court committed such an error 

here. 

The Town initially sought relief in the Land Court to vindicate its rights 

under G.L. c. 61, § 8. Despite a clear record that the assignment of the beneficial 

interest of the Trust to the Railroad triggered the Chapter 61 Option, the Land 

Court expressed skepticism of the Town’s likelihood of success on the merits in 

the Town’s initial request for a preliminary injunction and strongly encouraged the 

parties to resolve the case through mediation. The Town followed the Land Court’s 

directive and mediated in good faith. However, after being denied the core bargain 

of its mediated resolution, the Town asked to return to the Land Court to vindicate 

its Chapter 61 Option. The Land Court kept the doors shut because the mediation 
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resulted in the filing of the Stipulation of Dismissal, even though such a stipulation 

of dismissal is a customary result in private party mediation and a foreseeable 

outcome from the path Judge Rubin laid out for the Town. It is inequitable that 

Judge Rubin rested her decision solely on the nature of this particular form of 

dispute resolution, and did not consider the unjust result suffered by the Town. 

Judge Rubin’s limited reading of the holding in Bowers is ripe for review by 

the Appeals Court and in this context, the Town has a meritorious claim on appeal. 

B. Hopedale Will Suffer Irreparable Harm if the Court Does Not 
Enter an Injunction Pending Appeal. 

The Town will suffer irreparable harm to its drinking water supply resources 

if the Court does not enter an injunction preventing the Defendants from further 

altering or destroying the Forestland pending its appeal. 

“Irreparable harm is that harm that cannot be adequately addressed by 

money damages.” Ramsten v. Alfieri, 83 Mass. App. Ct. 1132 (Table), No. 12-P-

983, 2013 WL 2111668, at *2 (May 17, 2013). “It is well-settled law in this 

Commonwealth that real property is unique and that money damages will often be 

inadequate to redress a deprivation of an interest in land.” Greenfield Country 

Estates Tenants Ass’n., Inc. v. Deep, 423 Mass. 81, 88 (1996). 

It is undisputed that the Defendants are intent on developing the Forestland 

for the purposes of expanding their railroad operations. The Defendants have 

already on several occasions begun to clear areas of the Forestland and cut trees for 
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water supply exploration and construction of an access road and stormwater 

management system. They will continue to alter the site and destroy the Forestland 

for the construction of new tracks, warehouses, and other structures. The 

clearcutting of the Forestland for industrial development will undoubtedly cause 

irreparable harm to the Town, where the Forestland is located upstream of the 

Town’s existing and potential drinking water supply resources.  

The link between protected forest land, conservation, and water supply 

protection is well established. “General Laws c. 61 is part of a broader statutory 

scheme animated by conservationist values that expressly creates a program of 

incentives to encourage conservation by private landowners.” New England 

Forestry Found., Inc. v. Bd. of Assessors of Hawley, 468 Mass. 138, 144 (2014). 

[A]s the science of conservation has advanced, it has become more 
apparent that properly preserved and managed conservation land can 
provide a tangible benefit to a community even if few people enter the 
land. For example … forest land helps to clean the air by filtering 
particulates naturally, and it regulates and purifies the fresh water 
supply by stabilizing soils that store water over time and filter 
contaminants. 

Id. at 150-51. The Forestland is crucial to the protection of Hopedale’s current and 

future public water supply. Environmental Partners Group, Inc. (“EPG”), the 

Town’s engineering consultant, determined that the 364 West Street parcel and the 

adjacent open space of the Hopedale Parklands “are both located hydraulically 

upgradient of all of the Town’s public water supply sources and these parcels 
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provide an important buffer for protection of the Town’s public water supply 

wells.” Ex. 1, Complaint, at ¶ 11 & Ex. B, at 3. Further, EPG reported that “the 

[Town’s] current water supply sources are pumping at full capacity and the Town 

is limited on any future development without a new or expanded water supply 

source. … A new water supply source would provide the Town with the additional 

capacity and add redundancy and resilience to the water system.” Id. at ¶ 12 & 

Ex. B, at 4. 

The 364 West Street parcel (which includes the Chapter 61 Land) is a key 

parcel in the Town’s search for a new water supply source and for the protection of 

its existing water supply. EPG concluded that “should someone else acquire the 

Chapter 61 Parcel and the property[’s] developed use is not consistent with public 

water supply protection or Zone II land uses, then portions of the [Hopedale 

Parklands] may no longer be suitable for public water supply development.” Id. at 

Ex. B, at 4. EPG also concluded that the 364 West Street parcel “significantly 

increases the potential area for public water supply exploration” and “provides 

additional protection for the Town’s existing public water supply sources.” Id. at 

Ex. B, at 11-12. Should the Town prevail in this appeal and this Court order the 

Stipulation of Dismissal vacated, the Town will proceed to adjudicate its claim that 

it validly exercised the Chapter 61 Option. Any harm to the Forestland will 
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jeopardize the land which the Town would be entitled to purchase under the 

Chapter 61 Option.  

The harm caused by clearing of trees on the Chapter 61 Land for 

development would not be adequately addressed by money damages. Thus, the 

Defendants’ development of the Forestland would cause irreparable harm to 

Hopedale’s current and future drinking water supply resources. 

C. The Risk of Irreparable Harm to Hopedale Outweighs Any 
Potential Harm to the Defendants. 

After first “evaluat[ing] in combination the moving party’s claim of injury 

and chance of success on the merits,” the Court “must then balance this risk against 

any similar risk of irreparable harm which granting the injunction would create for 

the opposing party.” Packaging Indus. Grp., Inc. v. Cheney, 380 Mass. 609, 617 

(1980). Here, the risk of irreparable harm to the Town by the clearcutting of the 

Forestland far outweighs any potential harm to the Defendants. 

The Defendants claim they will suffer irreparable harm from an injunction 

pending appeal because they will incur daily carrying costs relating to equipment 

rental that cannot be used for site clearing activities.2 However, if the Court were 

                                                           
2 If the Court enters an injunction pending appeal, the Railroad is obligated to 
mitigate any potential damages, including by removing from the site any 
construction equipment subject to daily rental charges for the months-long duration 
of the appeal. The Court should discount or disregard any alleged damages based 
on costs and fees that the Railroad could easily mitigate. 
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to enter an injunction pending appeal, the Defendants would have no reason to 

continue renting equipment for site work activities they would be enjoined from 

performing. Moreover, the Defendants have not identified any basis for recovering 

the damages they allege they would suffer if an injunction were to enter. While the 

Defendants’ costs could be addressed by money damages and therefore would not 

ordinarily be considered irreparable, see Ramsten, supra, the Defendants assert that 

the Town is in a dire financial situation such that it cannot afford to cover these 

costs, and therefore the inability to recover damages makes the harm irreparable. 

That assertion is based on the Defendant’s inflated estimate of their daily costs. 

The Town would have the financial capacity to cover any realistic estimate of the 

potential damages to the Defendants, if any, of an injunction pending appeal. See 

Ex. 4, Schindler Aff., at ¶¶ 9-12. 

Accordingly, the balance of harms weighs in favor of issuing an injunction 

pending the Town’s appeal of the Land Court Decision. Without the injunction, the 

Forestland that the Town is trying to protect and preserve in the status quo may be 

cleared and denuded. The substantial public interest in preserving this Forestland 

which may have a deleterious impact on the Town current and future public 

drinking water resources far outweighs the Railroad’s attenuated claim that it will 

be damaged by an injunction. 
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D. The Public Interest is Benefitted By an Injunction Pending 
Appeal. 

As noted above in Section II.B, the Forestland has significant benefits for 

the current and potential future drinking water supply in the Town. Protection of 

the municipal drinking water supply is undoubtedly an important public interest. 

See New England Forestry Found., 468 Mass. at 150-51; Goddard v. Bd. of 

Appeals of Concord, 13 Mass. App. Ct. 1001, 1002 (1982) (“The protection of 

ground water is a valid public interest.”). If the Town were to prevail on its appeal 

and this Court were to vacate the Land Court Decision, thus reinstating the Land 

Court action, the Town would proceed to enforce the Chapter 61 Option and seek 

to acquire all of the Forestland in order to conserve it for the protection of the 

Town’s drinking water supply. Accordingly, there is a significant public interest in 

the entry of an injunction pending appeal. 

CONCLUSION 

The Town has asserted a meritorious claim worthy of presentation to this 

Court, and the irreparable harm that would occur from the alteration or destruction 

of the Forestland without an injunction pending the Town’s appeal would vastly 

outweigh any harm the Defendants might suffer. An injunction would also be in 

the public interest as the Forestland provides important benefits to the Town’s 

current and future public drinking water supply. 
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WHEREFORE, based on the foregoing, the Town of Hopedale respectfully 

requests that this Honorable Court grant this motion and enter the following relief: 

1. Enter an order prohibiting the Defendants further altering or 

destroying the Forestland that was the subject of the underlying Land Court case 

pending further order of this Court after the Town’s appeal of the Land Court 

Decision, notice of which was filed on February 15, 2022, has been heard and 

decided; and 

2. Enter such other relief as the Court deems just and proper. 

Respectfully submitted, 

TOWN OF HOPEDALE 

By its attorneys, 

 
Peter F. Durning (BBO# 658660) 
Peter M. Vetere (BBO# 681661) 
MACKIE SHEA DURNING, P.C. 
20 Park Plaza, Suite 1001 
Boston, MA 02116 
(t) (617) 266-5104 
pdurning@mackieshea.com 
pvetere@mackieshea.com 

Dated: April 7, 2022 

 

mailto:pvetere@mackieshea.com
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CERTIFICATE OF SERVICE 

I certify that on April 7, 2022, I served this Motion for Injunction Pending 
Appeal on the above-captioned Defendants and the Hopedale Citizens by emailing 
a copy thereof to their attorneys, Donald C. Keavany, Jr., Esq., of Christopher 
Hays, Wojcik & Mavricos, LLP, 370 Main Street, Suite 970, Worcester, 
Massachusetts, and David E. Lurie, Esq., of Lurie Friedman LLP, One McKinley 
Square, Boston, Massachusetts, respectively. 

 
Peter F. Durning 
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EXHIBIT 2 



SETTLEMENT AGREEMENT AND MUTUAL RELEASE 

 This Settlement Agreement is made and entered into this 8th day of February 2021, by 

and between the following parties (the “Parties”): plaintiff Town of Hopedale, by and through its 

Board of Selectmen (the “Town”), defendants Jon Delli Priscoli and Michael Milanoski, Trustees 

of the One Hundred Forty Realty Trust (the “Trust”) and Grafton and Upton Railroad Company 

(“G&U”) (collectively the Trust and G&U may be referred to as the “Defendants”). 

WHEREAS, on or about October 28, 2020, the Town filed & sought preliminary relief in 

the action entitled Town of Hopedale v. Jon Delli Priscoli, et al, Massachusetts Land Court No. 

20MISC00467 (the “Land Court Matter”); 

WHEREAS, on or about November 22, 2020, G&U filed a Petition for Declaratory Order 

with the federal Surface Transportation Board, Docket No. FD 36464, (the “STB Matter”, 

together with the Land Court Matter, the “Litigations”).  

WHEREAS, on November 24, 2020, the Land Court referred the Land Court Matter to 

Pre-Mediation Screening process offered by the Real Estate Bar Association of Massachusetts;  

WHEREAS, the Parties agreed to mediate the issues in the Litigations on January 8, 2021 

before former Land Court Judge Lombardi (the “Mediation”); 

WHEREAS, the Parties attended mediation sessions on January 8 and January 21 and 

reached a preliminary agreement on the principal terms of a settlement of the Litigations, which 

was memorialized in a document entitled Settlement Term Sheet;  

WHEREAS, the preliminary agreement memorialized in the Settlement Term Sheet was 

subject to a formal vote by the Town’s Board of Selectmen, in a public meeting on Monday, 

January 25, 2021; 



WHEREAS, the Board of Selectmen voted to adopt and approve the terms of the 

preliminary agreement memorialized in the Settlement Term Sheet at the January 25, 2021 

public meeting;  

WHEREAS, in order to avoid the time and expense of litigation and without any 

admission of liability by any of the Parties, the Parties desire to settle fully and finally all 

differences between them regarding the Litigations, including specifically legal rights to real 

property located at 364 West Street, Hopedale, MA and any and all claims that were raised or 

could have been raised therein and any and all defenses and counterclaims that were raised or 

could have been raised therein; 

NOW THEREFORE, in consideration of the promises and covenants set forth below, 

including, but not limited to, the Mutual Release of Claims, and for other good and valuable 

consideration as set forth in this Agreement, the receipt and sufficiency of which are 

acknowledged, the Parties agree as follows: 

1. Division of Property: The property subject to division by agreement is located at 

363 West Street and 364 West Street, and is depicted as Parcels A, B, C, D and E on a document 

entitled Conceptual Lotting Exhibit – January 26, 2021, which is attached hereto as Exhibit 1. 

The Defendants collectively are the current record owners of Parcels A, B, C, D and E.  The 

Defendants agree that they will take such action so as to effectuate ownership of these parcels as 

follows:  

a. Parcel A:   

i. Within 60 days of the date of the execution of this Agreement, the 

Defendants, in consideration of the payment of $587,500, shall effectuate 

the conveyance of Parcel A by quitclaim deed(s) to the Town, or its 



designee, reserving to the grantor(s), and their successors a slope / 

grading, utility easement, in the general location depicted on Exhibit 1 and 

further reserving to the grantor(s) a 100-foot wide easement for a bridge to 

facilitate the stream crossing over the Mill River at the general location 

depicted on Parcel A in Exhibit 1, and an easement for installation of a 

water supply well(s) or well fields for the benefit of the grantors and their 

successors.  The date of the conveyance referenced in the prior sentence 

may be extended by written agreement of the Parties.  Any water supply 

well(s) or wellfields installed pursuant to the third easement mentioned 

above shall be abandoned when a public water supply becomes available 

and operational on Parcel A; provided however, that the Trust shall have 

the right to connect to the public water supply in consideration for its 

abandonment of its private well(s).  In other words, other than the usual 

and customary cost of connecting to a public water supply, the only 

consideration owed by the Trust, or its designee and/or successors to the 

Town for connecting to a public water supply on Parcel A shall be its 

abandonment of its private well/water supply.  Any hydrogeological 

analysis performed as part of the exercise of the easement for the 

installation of a water supply well shall be performed by a licensed 

engineer and any results from such hydrogeological analysis shall be 

shared with the Town.  The Trust or its designee and/or successors shall 

comply will all applicable health and safety state and federal laws and 

regulations regarding the development and operation of a water supply 



well ; provided however, nothing herein shall be interpreted as subjecting 

any such work to any local preclearance requirements. 

ii. In addition to the consideration of $587,500 being paid by the Town for 

the conveyance Parcel A, the Parties agree that the Town shall agree to 

increase the purchase price to cover the cost of any roll back taxes that 

may be due by the Trust as a result of the change in use of the land in 364 

West Street being classified as forestry land under Chapter 61 as 

determined by the Hopedale Board of Assessors as of the date of the 

Closing.  Within five (5) business days of the Closing, the Trust shall pay 

the full amount of the roll back taxes to the Town.   

iii. Parcel A shall be transferred to the Town, or its designee, subject to an 

Army Corp of Engineers no-build easement, so long as such easement will 

not preclude development of a new water supply well or wellfield for the 

Town, and for the benefit of the grantors and their successors and for the 

purpose of maintaining and preserving said property and the forest, water, 

air, and other natural resources thereon for the use of the public for 

conservation and recreation purposes, subject to the aforementioned 

easements. 

iv. The Town in its discretion may perform any hydrogeological analysis for 

the purpose of establishing a public drinking water supply well on Parcel 

A pursuant to 310 CMR 22, including, but not limited to, activities to 

support a Site Screening for Siting a New Public Water Supply and 

pumping test pursuant to applicable state regulations (collectively the 



“Hydrological Analysis”) at any location on Parcel A that is more than 

400 feet (or 250 feet for a wellfield) from Parcel E, Parcel C and Parcel B.   

v. Any such Hydrogeological Analysis commenced under paragraph 1(A)(v) 

must be performed by a licensed professional engineer and any results 

from such analysis must be shared with the Trust.   

vi. In the event that such analysis performed under paragraph 1(A)(v)) 

indicates the feasibility and financially viability of a public water supply 

well or wellfield the Trust and its successors will work in good faith with 

the Town to satisfy Massachusetts Department of Environmental 

Protection (“MassDEP”) drinking water regulations so that a well or well 

field may be developed; provided however, that nothing herein shall 

require the Trust, or its successors to convey any land in Parcels, B, C and 

E to the Town, or its designee to satisfy the Defendants’ commitment to 

work in good faith.    For the purpose of this sub-paragraph and this 

Agreement the term “feasible” shall mean a well capable of producing a 

water source that will supply greater than 10% of the Town’s water 

demand, and the term “financeable” shall mean that the Town has voted to 

appropriate the necessary funds to pay for the expenses associated with 

developing a well, or well field.   

vii. It is agreed that the intent of the well-testing process set forth in Section 

1(a) is to provide appropriate mitigation measures to assist the Town, but 

it is not intended to stop or curb development of adjoining Parcels, B, C or 

E.   



viii. The Trust agrees to collaborate with the Town in good faith to establish a 

formula to share costs and expenses associated with any such testing and 

Hydrogeological Analysis, on a pro rata basis pursuant to the Cost Sharing 

Agreement attached hereto as Exhibit 2.  In the event that the Parties and 

any third-party cannot come to an agreement on the terms of such a Cost 

Sharing Agreement in substantial compliance with Exhibit 2, each party 

shall be responsible for its own costs and expenses related to such 

Hydrogeological Analysis.    

b. Parcel B: 

i. The Trust shall retain ownership in fee of Parcel B, subject to its 

unconditional right to convey this Parcel to a designee; 

ii. Parcel B shall not be subject to Chapter 61 of the Massachusetts General 

Laws. 

iii. The Trust at its own determination, and in its sole discretion as to location, 

shall install appropriate monitoring wells on Parcel B and hereby agrees to 

share data from such monitoring wells as required by applicable law.   

iv. The Trust, and/or its designee/successor agrees to construct an enclosed 

building/structure, or multiple enclosed buildings / structures on Parcel B.  

v. The Trust, its designee and/or successor agrees to record a deed restriction 

on Parcel B for groundwater protection, in the form attached hereto as 

Exhibit 3.  

vi. The Defendants agree to record a 50-foot easement restricting building in 

a “riparian buffer zone” area marked on Exhibit 1, but reserving the right 



to use this easement area for stormwater management features providing 

infiltration (i.e. – not oil-water separators or other contaminant removal 

structures) and/or driveway(s). 

vii. Consistent with their established practice, Defendants agree to keep state 

and local authorities apprised of any development plans/intentions.   

c. Parcel C: 

i. Defendants shall retain ownership in fee of Parcel C, subject to its 

unconditional right to convey this Parcel to a designee. 

ii. Parcel C shall not be subject to Chapter 61 of the Massachusetts General 

Laws.  

iii. Defendants at their own determination, and in their sole discretion as to 

location, shall install appropriate monitoring wells on Parcel C and hereby 

agree to share data from such monitoring wells as required by applicable 

law.   

iv. Defendants intend to construct a bridge to facilitate the stream crossing 

over the Mill River at the general location depicted on Parcel C on Exhibit 

1.   

v. The Defendants, their designee and/or successor agree to record a 50-foot 

easement restricting building in a riparian buffer zone area marked on 

Exhibit 1, but reserving the right to use this easement area for stormwater 

management features providing infiltration (i.e. – not oil-water separators 

or other contaminant removal structures) and/or driveway(s).    



vi. Defendants agree to record a deed restriction on Parcel C for groundwater 

protection, in the form attached hereto as Exhibit 3.  

vii. Consistent with their established practice, Defendants agree to keep state 

and local authorities apprised of any development plans/intentions. 

d. Parcel D: 

i. Subject to approval by a majority vote at Town Meeting pursuant to G.L. 

c. 40, § 14, G&U shall donate Parcel D to the Town, or its designee, as is, 

including but not limited to with all existing encumbrances, municipal 

liens and tax obligations to be used for conservation purposes in 

collaboration with the Hopedale, Upton, and Milford Conservation 

Commissions.  

ii. The Parties agreement that should Parcel D shall be transferred to the 

Town, or its designee, it will be subject to an Army Corp of Engineers no-

build easement, so long as such easement will not preclude development 

of Town’s new water supply well, and for the purpose of maintaining and 

preserving said property and the forest, water, air, and other natural 

resources thereon for the use of the public for conservation and recreation 

purposes, subject to the aforementioned easements. 

e. Parcel E: 

i. The Trust shall retain ownership in fee of Parcel E, subject to its 

unconditional right to convey this Parcel to a designee. 

ii. Parcel E shall not be subject to Chapter 61 of the Massachusetts General 

Laws. 



iii. The Trust at its own determination, and in its sole discretion as to location, 

shall install appropriate monitoring wells on Parcel E and hereby agrees to 

share data from such monitoring wells as required by applicable law.   

iv. The Trust, its designee and/or successor agrees not to construct any 

buildings on the approximately 300 foot by 1000-foot rectangular area 

marked on Exhibit 1 for a period of five years, or until the Town identifies 

a financeable and feasible public drinking water supply well area on the 

adjacent Parcel A, whichever occurs earlier.  In consideration of this 5-

year easement in Parcel E, the Trust will reserve and the Town agrees to a 

five-year replication easement under federal Army Corp of Engineer 

regulations of approximately 3 acres on Parcel A benefitting the Trust for 

potential wetlands replication in the area shown on Exhibit 1. Prior to 

performing any work within the replication easement area, the Trust shall 

share copies of plans used for the federal replication filings with the Board 

of Selectmen,  the Hopedale Parks Commission and Hopedale 

Conservation Commission. 

2. Waiver of Right of First Refusal: The Town acknowledges that it waives any and 

all claims and/or rights to acquire any property subject to this Agreement by right of first refusal 

under Chapter 61 or by eminent domain under Chapter 79 of the Massachusetts General Laws. 

3. Roll Back Taxes: As noted in Section 1.a(ii) above, the Parties agree to that any 

and all claims to any roll-back taxes that may be owed by the Defendants and/or their 

predecessors in title as a result of property subject to this Agreement being classified, or having 

been classified under Chapter 61 of the Massachusetts General Laws, shall be addressed at the 



Closing where the purchase price for the Chapter 61 forestry land shall be increased by the 

amount of roll-back taxes determined by the Hopedale Board of Assessors.  The Town shall pay 

the increased purchase price and then within five (5) business days the Defendant shall pay the 

full amount of the roll-back taxes to the Town.   

4. Execution of Purchase and Sale Agreement: The Parties shall execute a standard 

Purchase and Sale Agreement with respect to the conveyance of  Parcel A based on the terms 

outlined in this Agreement when the survey work contemplated by this Agreement is complete. 

5. Miscellaneous:  

a. The Town shall not unreasonably withhold support G&U’s future application(s) 

for state and federal grants.  

b. The Town shall share proportionately in the engineering and legal title work 

expense associated with surveying Parcels A, B, C, D, and E based on the acreage 

of Parcel A compared to the combined acreage of Parcels B, C and E.  Said 

survey work and expense shall include the placement of permanent monuments to 

properly stake these parcels to delineate ownership of the respective parcels. 

c. All land transferred by the Defendants to the Town shall be subject to an Army 

Corps of Engineers no-build restriction so long as such easement will not preclude 

development of Town’s new water supply well, and for the purpose of 

maintaining and preserving said property and the forest, water, air, and other 

natural resources thereon for the use of the public for conservation and recreation 

purposes, subject to the aforementioned easements. 

d. The parties agree to make best efforts to close the contemplated transactions 

within 60 days of the execution of this Settlement Agreement (the “Closing”).  



e. The Town shall not take any action inconsistent with the terms and intent of this 

Agreement to extinguish, restrict, eliminate or to take by eminent domain the 

easement areas delineated on Exhibit 1. 

f. The Town acknowledges that the land subject to this Agreement has historically 

been zoned for Industrial uses within the Town, and further acknowledges that the 

Defendants relied on the zoning status of this land as allowing Industrial uses as a 

matter of right to initially acquire the subject land and thereafter to effectuate the 

allocation of Parcels, A, B, C, D and E in this Agreement.  The Board of 

Selectmen shall continue to support the zoning of Parcels B, C and E as 

permitting Industrial uses as a matter of right.   

g.  The Board of Selectmen shall be designated as the decision-making body for the 

Town for the purpose of implementing the provisions of this Settlement 

Agreement.  The Board of Selectmen shall have the right to consult with any such 

board, commission, or department as is necessary for carrying out any such terms 

of this Agreement, but shall retain decision-making authority to the extent 

permitted by law.  

6. Mutual Releases:   

a. The Town’s Release: In consideration of the covenants, representations and 

promises set forth in this Settlement Agreement from the Defendants, which 

covenants, promises and representations survive this Release, the Town hereby 

releases the Defendants and their representatives, agents, attorneys, employees, 

directors, officers, shareholders, members, managers, affiliates, subsidiaries, 

divisions, agents, successors, and assigns (together, the “Defendant Releasees”) 



from any and all actions, causes of action, suits, debts, charges, complaints, 

claims, liabilities, obligations, promises, agreements, controversies, damages, and 

expenses (including attorneys’ fees and costs actually incurred), of any nature 

whatsoever, in law or equity, known or unknown, which the Town had or has 

against any of the Defendant Releasees relating to the subject-matter of the 

Litigations, including but not limited to any claims with respect to ownership of 

real property located at 364 West Street, Hopedale, MA, including any claim 

asserting a right of first refusal under Chapter 61 of the Massachusetts General 

Laws.  The Town specifically reserve its rights to seek enforcement of this 

Settlement Agreement. 

b. Defendants’ Release:  In consideration of the covenants, representations and 

promises set forth in this Settlement Agreement from the Town, which covenants, 

promises and representations survive this Release, the Defendants hereby release 

the Town and their representatives, agents, attorneys, employees, directors, 

officers, shareholders, members, managers, affiliates, subsidiaries, divisions, 

agents, successors, and assigns (together, the “Town Releasees”) from any and all 

actions, causes of action, suits, debts, charges, complaints, claims, liabilities, 

obligations, promises, agreements, controversies, damages, and expenses 

(including attorneys’ fees and costs actually incurred), of any nature whatsoever, 

in law or equity, known or unknown, which the Defendants had or have against 

any of the Town Releasees relating to the subject-matter of the Litigations, 

including but not limited to any claims with respect to ownership of real property 

located at 364 West Street, Hopedale, MA, including any claim asserting a right 



of first refusal under Chapter 61 of the Massachusetts General Laws.  The 

Defendants specifically reserve their rights to seek enforcement of this Settlement 

Agreement. 

7. Understanding and Counsel: The Parties represent and warrant that (i) they have 

read and understand the terms of this Agreement, (ii) they have been represented by counsel with 

respect to this Agreement and all matters covered by and relating to it, and (iii) they have entered 

into this Agreement for reasons of their own and not based upon representations of any other 

person or party hereto.  

8. Legal Fees and Costs: Each of the Parties shall pay its own respective costs and 

attorneys’ fees incurred with respect to the Litigations and this Agreement.  

9. Entire Agreement: This Agreement, constitutes the entire agreement with respect 

to the subject matter addressed herein and supersedes any prior written and/or verbal agreements 

between the Parties. 

10. Severability:  The provisions of this Agreement are severable and should any 

provision be deemed for any reason to be unenforceable the remaining provisions shall 

nonetheless be of full force and effect; provided however, that should any provision be deemed 

unenforceable by a court of competent jurisdiction, the parties shall negotiate in good faith to 

cure any such defect(s) in the subject provision(s).   

11. Amendments: This Agreement may not be orally modified. This Agreement may 

only be modified or amended in a writing signed by all of the Parties.  

12. Headings: All headings and captions in this Agreement are for convenience only 

and shall not be interpreted to enlarge or restrict the provisions of the Agreement. 



13. Execution in Counterparts; Execution by Facsimile or PDF: This Agreement may 

be executed in counterparts and all such counterparts when so executed shall together constitute 

the final Agreement as if one document had been signed by all of the Parties. The Parties agree 

that facsimile or Portable Document Format (“PDF”) signatures shall have the same binding 

force as original signatures, again as if all Parties had executed a single original document.  

14. Actions to Enforce: Should any action be brought by one of the parties in a court 

of competent jurisdiction, including but not limited to the Massachusetts Superior Court and the 

Land Court to enforce any provision of this Agreement, the non-prevailing party to such action 

shall reimburse the prevailing party for all reasonable attorneys’ fees and court costs and other 

expenses incurred by the prevailing party in said action to enforce.  Provided however, that 

before any party to this Agreement files any such action, that party shall identify and inform the 

opposing party of any alleged violations of the Agreement and the parties shall work in good 

faith to resolve their dispute prior to filing any action to enforce. 

15. Applicable Law: This Agreement shall be construed and interpreted in accordance 

with the laws of the Commonwealth of Massachusetts. This Agreement shall not be construed 

against any of the Parties, including the drafter thereof, but shall be given a reasonable 

interpretation under the circumstances. Nothing in this Agreement shall abrogate the application 

of any applicable federal law with respect to any of the properties or activities referenced in this 

Settlement Agreement, including, but not limited to the Clean Water Act and the Safe Drinking 

Water Act, to the extent applicable.   

16. Notice: All notices and other communications provided for herein shall be in 

writing and shall be delivered by hand or overnight courier service, electronic mail with proof of 



receipt, facsimile, or mailed by certified or registered mail, to the Parties’ respective addresses as 

follows:.  

To the Trust: 
One Hundred Forty Realty Trust 
c/o Michael Milanoski, Trustee 
Grafton & Upton Railroad Company 
P.O. Box 952 
Carver, MA 02330 
mmilanoski@firstcolonydev.com  

 

With a copy to: 
Donald C. Keavany, Esq. 
Christopher Hays Wojcik & Mavricos, LLP 
370 Main Street, Suite 970 
Worcester, MA 01608 
dkeavany@chwmlaw.com  

To G&U: 
Michael Milanoski, President 
Grafton & Upton Railroad Company 
P.O. Box 952 
Carver, MA 02330 
mmilanoski@firstcolonydev.com  
 

With a copy to: 
Donald C. Keavany, Esq. 
Christopher Hays Wojcik & Mavricos, LLP 
370 Main Street, Suite 970 
Worcester, MA 01608 
dkeavany@chwmlaw.com 
 

To the Board of Selectmen: 
Brian R. Keyes, Chair 
Board of Selectmen 
78 Hopedale Street 
P.O. Box 7 
Hopedale, MA 01747 
bkeyes@hopedale-ma.gov  

 
 

With a copy to: 
Diana Schindler 
Town Administrator 
Town of Hopedale 
78 Hopedale Street 
P.O. Box 7 
Hopedale, MA 01747 
dschindler@hopedale-ma.gov  

 
17. Dismissal of Litigations:   

a. Attorneys for the Parties shall file a Stipulation of Dismissal With Prejudice in the 

Land Court Matter within five (5) business days of the execution of this 

Agreement.  

b. Attorneys for the Defendants shall file a Request to Withdraw its Petition for 

Declaratory Order in the STB Matter within five (5) business days of the 

execution of this Agreement. 

 

[signatures on following page] 

mailto:mmilanoski@firstcolonydev.com
mailto:dkeavany@chwmlaw.com
mailto:mmilanoski@firstcolonydev.com
mailto:dkeavany@chwmlaw.com
mailto:bkeyes@hopedale-ma.gov
mailto:dschindler@hopedale-ma.gov
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COST SHARING AGREEMENT 

 This Cost Sharing Agreement (the “Agreement”) is made and entered into this ____ day 

of February 2021, by and between the following parties (the “Parties”): the Town of Hopedale, 

by and through its Board of Selectmen (“Board”) and its Board of Water & Sewer 

Commissioners (“Commissioners,” together with the Board, the “Town”), Jon Delli Priscoli and 

Michael Milanoski, Trustees of the One Hundred Forty Realty Trust (the “Trust”), and Grafton 

and Upton Railroad Company (“G&U”) (the Trust and G&U may be referred to collectively as 

“GURR”). 

WHEREAS, the Board and GURR are parties to a Settlement Agreement dated February 

__, 2021, which, among other things: 

a. resolved outstanding claims in:  

i. Town of Hopedale v. Jon Delli Priscoli, et al, Massachusetts Land Court 

No. 20MISC00467 (the “Land Court Matter”); and 

ii. a Petition for Declaratory Order filed by G&U with the federal Surface 

Transportation Board, Docket No. FD 36464, (the “STB Matter”, together 

with the Land Court Matter, the “Litigations”); 

b. established an amicable division of property that was the subject of the 

Litigations, including the partition of 364 West Street into Parcels A, B, C and E 

as shown on a document entitled Conceptual Lotting Exhibit – January 26, 2021, 

which is attached hereto as Exhibit 1; 

c. provided for the conveyance of land registered under G.L. c. 61 within Parcel A 

by quitclaim deed(s) from GURR to the Town, or its designee, reserving to the 

grantor(s) and their successors a slope, grading, and utility easement in the 
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general location depicted on Exhibit 1, and further reserving to the grantor(s) a 

100-foot wide easement for a bridge to facilitate the stream crossing over the Mill 

River at the general location depicted on Parcel A in Exhibit 1, and an easement 

for installation of a water supply well(s) or well fields for the benefit of the 

grantors and their successors; 

d. acknowledged that G&U will donate the non-Chapter 61 land within Parcel A to 

the Town, or its designee, as is, including but not limited to with all existing 

encumbrances; 

e. provided that the Town, in its discretion, may perform any hydrogeological 

analysis for the purpose of establishing a public drinking water supply well on 

Parcel A pursuant to 310 CMR 22.00, including, but not limited to, activities to 

support a Site Screening for Siting a New Public Water Supply and a pumping 

test pursuant to applicable state regulations (collectively the “Hydrological 

Analysis”) at any location on Parcel A that is more than 400 feet (or 250 feet for a 

wellfield) from Parcel E, Parcel C, and Parcel B; 

f. provided that in the event the Hydrological Analysis performed by the Town 

indicates the feasibility and financially viability of a public water supply well or 

wellfield, GURR and its successors will work in good faith with the Town to 

satisfy Massachusetts Department of Environmental Protection (“MassDEP”) 

drinking water regulations so that a well or well field may be developed; provided 

however, that nothing herein shall require the Trust, or its successors, to convey 

any land in Parcel B, Parcel C, or Parcel E to the Town, or its designee, to satisfy 

GURR’s commitment to work in good faith; and  
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g. provided that GURR shall abandon any water supply well(s) or wellfields it may 

have installed on any of the subject parcel when a public water supply becomes 

available and operational on Parcel A, and that GURR shall have the right to 

connect to the public water supply in consideration for its abandonment of its 

private well.  

WHEREAS, both GURR and the Town have an interest in exploring the water resources 

in Parcel A to determine whether the aquifer will support either a bedrock well or wells, or a well 

or well field within the groundwater in the shallow overburden in Parcel A; 

NOW THEREFORE, the Parties agree as follows: 

1. Description of Work: The Parties agree to work cooperatively and collaboratively 

for their mutual benefit in: (a) performing a Hydrogeological Analysis to assess the viability of a 

well or wells for water supply from the groundwater located in the shallow overburden in the 

areas shown as “Potential Aquifer Material” on the Figure prepared by Environmental Partners 

Group, Inc., attached hereto as Exhibit 2; (b) performing a Hydrogeological Analysis to assess 

the viability of a well or wells for water supply from bedrock sources in the three areas shown as 

“Potential Bedrock Well Location” in Exhibit 2; and (c) performing such other work as they 

mutually agree to undertake to assess the viability of a water supply and/or public drinking water 

supply on Parcel A (tasks (a), (b), and (c) collectively are referred to as the “Work”). 

a. For the avoidance of doubt, it is expressly acknowledged that the Work subject to 

this Cost Sharing Agreement is restricted to the Hydrogeological Analysis, and 

does not include costs associated with the permitting, construction, or operation of 

any water supply well, including, but not limited to, the costs for any other 

associated infrastructure for any well. All such costs for the permitting (beyond 
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the Site Screening and pumping test activity), construction, and operation of a 

water supply well(s), including any public water supply well(s), shall be borne by 

the Party deciding to pursue to the permitting, construction, and operation of such 

water supply well(s). Any Party deciding to pursue the permitting, construction, 

and operation of a water supply well(s) based on the information generated 

through the Work shall inform the other Parties in writing of their intent to 

establish a well or wells, including the precise location and anticipated yield from 

the well or wells. 

b. In the event the Parties seek to share any costs for the permitting, construction, 

and operation of a water supply well beyond the scope of the Work, such activity 

shall be separately negotiated and subject to a separate cost sharing agreement. 

2. Cost Share. 

a. “Cost of Work” means the following costs associated with the Work: Joint 

Contractor (as that term is defined in Paragraph 3.b) fees consistent with the scope 

and budgets approved under Paragraph 1 and all other direct expenses mutually 

agreed upon in writing by the Parties. Subject to Paragraph 5 below regarding the 

Term of the Agreement, the Parties shall pay for the Cost of Work according to 

the following percentage shares: GURR shall pay 50% and the Commissioners 

shall pay 50%.  

b. The Parties agree that the Joint Contractors shall be retained by, and shall be 

invoiced by, both G&U and the Commissioners for each Party’s respective share 

of the Cost of Work. Retention of any Joint Contractors shall be in compliance 

with any applicate state law relating to public contracting. 
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3. Responsibility for Management Work. 

a. In furtherance of the Work and the purpose of this Cost Sharing Agreement, the 

Parties will coordinate their communications with third parties, including Joint 

Contractors, and to the extent necessary, MassDEP. Each Party shall have the 

right to be present in all meetings and telephone conferences with MassDEP with 

respect to matters involving the Work. All work plans, proposals, reports, and 

other written communication with MassDEP concerning the Work must be 

mutually approved in writing in advance by both Parties and will be jointly 

submitted to MassDEP.  

b. The Parties will jointly select and manage technical consultants, advisors, and 

contractors, including a licensed professional engineer (collectively “Joint 

Contractors”), to perform the Work. Each Party will have open access to all Joint 

Contractors and will have the right to be present in meetings and telephone 

conferences with Joint Contractors. The Parties may jointly determine to 

terminate a Joint Contractor at any time and without cause. 

c. All data, written analysis, reports, or laboratory results performed by or at the 

direction of a Joint Contractor shall be shared with all Parties. 

d. Each Party will give the other Parties at least ten (10) days advance notice of any 

meeting and 20-hour advance notice (at least one business day) of any telephone 

conference scheduled with MassDEP or a Joint Contractor relating to matters 

involving the Work. Each Party, however, may contact the Joint Contractors 

independently regarding routine matters or to obtain information without 

providing advance notice to the other Party and without seeking to involve the 
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other Party in the communication, provided that the Parties shall instruct the Joint 

Contractors that such contacts are not confidential with respect to the other Party 

and that both Parties are to be involved in all calls involving non-routine matters 

and matters of strategic importance. 

e. Nothing in Paragraph 3.d. or Paragraph 3.a shall prevent either Party from 

accepting telephone calls from MassDEP. Each Party shall promptly report to the 

other Party the substance of any telephone calls or other communications with 

MassDEP relating to the Work that involve non-routine matters or matters of 

strategic importance. 

4. Unilateral Assessment Work. If either Party unilaterally undertakes assessment 

activities beyond the scope of the Work, that Party shall be solely responsible for the cost of any 

such assessment.  It is expressly acknowledged that there are Potential Aquifer Material areas 

show on Exhibit 2 that are located exclusively within Parcel B.  Any Hydrological Analysis work 

performed by GURR on Parcel B is not subject to this Cost Sharing Agreement. 

5. Term. This Agreement shall be effective on the date first written above (the 

“Effective Date”) and shall remain in effect until such time as the Work is completed, unless 

terminated earlier as provided herein.  The Agreement may be extended only by written 

agreement of the Parties. 

6. Termination. Any Party may terminate this Agreement upon thirty (30) days 

written notice to the other Parties.  The terminating Party shall remain responsible for all of that 

Party’s share of the Cost of Work incurred through the effective date of the termination. The 

Agreement may also be terminated for breach pursuant to the terms of Paragraph 8. 
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7. Internal Costs.  Each Party shall be fully responsible for its own internal costs, 

including by not limited to legal and consulting fees or the internal costs of the Hopedale Water 

Department, in implementing this Agreement. Such costs shall not be subject to the cost sharing 

outlined in Paragraph 2. 

8. Breach.  The Parties agree that in the event of a breach of this Agreement by any 

Party, the Parties shall attempt in good faith to resolve the dispute through a dialogue between 

responsible representatives of the Parties.  If the Parties are unable to resolve any such dispute 

during the two-week period immediately following commencement of the discussion, then, at the 

written request of any Party, the Parties shall attempt to settle the dispute by non-binding 

mediation under the procedures of REBA Dispute Resolution, Inc. The neutral in any such 

proceeding shall be selected by and agreed to by both Parties, shall be an expert in the particular 

matter, and shall be available to serve on short notice.  All statements of any nature made in 

connection with the non-binding mediation shall be privileged and shall be inadmissible in any 

subsequent court or other legal proceeding involving or relating to the same claim. The 

mediation process shall continue until the first to occur of: (a) resolution of the dispute; (b) the 

forty-fifth (45th) day after the Parties agree on the identity of the neutral for such mediation; or 

(c) a determination by the neutral that resolution is not reasonably possible in a mediation 

proceeding.  The costs of the neutral shall be borne by the Parties jointly on an equal basis. The 

Parties shall pay their own attorneys’ fees, consultant fees, and other costs of mediation.  If at the 

end of the mediation process the Parties fail to resolve the dispute, the Party or Parties claiming 

breach shall have the right to take any action, in law or equity, available to such Party, including, 

but not limited to, bringing suit in the Massachusetts Superior Court or other court of competent 

jurisdiction for injunctive or other relief.  
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9. Successors and Assigns.  This Agreement shall be biding upon the successors and 

assigns of the Parties.  No assignment or delegation to make any payment or reimbursement 

hereunder will release the assigning Party without prior written consent of the other Parties 

hereto, which approval shall not be unreasonably withheld. 

10. Waiver. The failure of any Party to enforce at any time or for any period of time 

any of the provision of this Agreement will not be construed to be a waiver of such provisions or 

of its right thereafter to enforce such provisions and each and every provision thereafter.  

Termination of this Agreement does not affect the accrued rights and remedies a Party may have 

prior to such termination. 

11. Entire Agreement. This Agreement constitutes the entire agreement with respect 

to the subject matter addressed herein and supersedes any prior written and/or verbal agreements 

between the Parties. 

12. Third Parties.  This Agreement is not intended for the benefit of any third party 

and is not enforceable by any third party, including, but not limited to, federal and state 

regulatory authorities. 

13. Severability.  The provisions of this Agreement are severable and should any 

provision be deemed for any reason to be unenforceable the remaining provisions shall 

nonetheless be of full force and effect; provided however, that should any provision be deemed 

unenforceable by a court of competent jurisdiction, the parties shall negotiate in good faith to 

cure any such defect(s) in the subject provision(s).   

14. Amendments: This Agreement may not be orally modified. This Agreement may 

only be modified or amended in a writing signed by all of the Parties. 
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15. Headings. All headings and captions in this Agreement are for convenience only 

and shall not be interpreted to enlarge or restrict the provisions of the Agreement. 

16. Execution in Counterparts; Execution by Facsimile or PDF. This Agreement may 

be executed in counterparts and all such counterparts when so executed shall together constitute 

the final Agreement as if one document had been signed by all of the Parties. The Parties agree 

that facsimile or Portable Document Format (“PDF”) signatures shall have the same binding 

force as original signatures, again as if all Parties had executed a single original document.  

17. Applicable Law. This Agreement shall be construed and interpreted in accordance 

with the laws of the Commonwealth of Massachusetts. This Agreement shall not be construed 

against any of the Parties, including the drafter thereof, but shall be given a reasonable 

interpretation under the circumstances. Nothing in this Agreement shall abrogate the application 

of any applicable federal or state law, including, but not limited to, the Clean Water Act and the 

Safe Drinking Water Act, to the extent applicable.   

18. Notice. All notices and other communications provided for herein shall be in 

writing and shall be delivered by hand or overnight courier service, electronic mail with proof of 

receipt, facsimile, or mailed by certified or registered mail, to the respective addresses as 

follows: 

To the Trust: 
One Hundred Forty Realty Trust 
c/o Michael Milanoski, Trustee 
Grafton & Upton Railroad Company 
P.O. Box 952 
Carver, MA 02330 
mmilanoski@firstcolonydev.com  

 

With a copy to: 
Donald C. Keavany, Esq. 
Christopher Hays Wojcik & 
Mavricos, LLP 
370 Main Street, Suite 970 
Worcester, MA 01608 
dkeavany@chwmlaw.com  

mailto:mmilanoski@firstcolonydev.com
mailto:dkeavany@chwmlaw.com
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To G&U: 
Michael Milanoski, President 
Grafton & Upton Railroad Company 
P.O. Box 952 
Carver, MA 02330 
mmilanoski@firstcolonydev.com  
 

With a copy to: 
Donald C. Keavany, Esq. 
Christopher Hays Wojcik & 
Mavricos, LLP 
370 Main Street, Suite 970 
Worcester, MA 01608 
dkeavany@chwmlaw.com 

To the Board of Selectmen: 
Brian R. Keyes, Chair 
Board of Selectmen 
78 Hopedale Street 
P.O. Box 7 
Hopedale, MA 01747 
bkeyes@hopedale-ma.gov  

 
 

With a copy to: 
Diana Schindler 
Town Administrator 
Town of Hopedale 
78 Hopedale Street 
P.O. Box 7 
Hopedale, MA 01747 
dschindler@hopedale-ma.gov  

 
To the Board of Water & Sewer Commissioners: 

Edward J. Burt, Chair 
Hopedale Board of Water & Sewer  
Commissioners 
78 Hopedale Street 
P.O. Box 7 
Hopedale, MA 01747 
eburt.hd@gmail.com  

 

With a copy to: 
Tim Watson, Manager 
Town of Hopedale Water & 
Sewer Department 
78 Hopedale Street 
P.O. Box 7 
Hopedale, MA 01747 
twatson@hopedale-ma.gov  

 
 

 

[signatures on following page] 

mailto:mmilanoski@firstcolonydev.com
mailto:dkeavany@chwmlaw.com
mailto:bkeyes@hopedale-ma.gov
mailto:dschindler@hopedale-ma.gov
mailto:eburt.hd@gmail.com
mailto:twatson@hopedale-ma.gov
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IN WITNESS WHEREOF, the Parties have executed or have caused their proper 

representatives to duly execute this Agreement as of the Effective Date first written above. 

TOWN OF HOPEDALE 
 
 
By its Board of Selectmen 
 
 
By___________________________ 
  Brian Keyes 
 
 
 
By_____________________________ 
  Louis Arcudi 
 
 
 
By _______________________________ 
  Glenda Hazard 
 
 
 
 

JON DELLI PRISCOLI and 
MICHAEL R. MILANOSKI, as 
TRUSTEES of the ONE HUNDRED 
FORTY REALTY TRUST  
 
 
By____________________________ 
  Jon Delli Priscoli, Trustee 
 
 
 
By______________________________ 
  Michael Milanoski, Trustee 
 
 
 
 
GRAFTON & UPTON RAILROAD 
COMPANY 
 
 
By______________________________ 
  Michael Milanoski, President 
 

By its Board of Water & Sewer Commissioners 
 
 
By___________________________ 
  Ed Burt 
 
 
 
 
By_____________________________ 
  James Morin 
 
 
 
 
By _______________________________ 
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COMMONWEALTH OF MASSACHUSETTS 
APPEALS COURT 

TOWN OF HOPEDALE, 

Plaintiff, 

v. 

JON DELLI PRISCOLI and 
MICHAEL R. MILANOSKI, as 
Trustees of the ONE HUNDRED 
FORTY REALTY TRUST, and 
GRAFTON & UPTON RAILROAD 
COMPANY, 

Defendants. 

No. 2022-J-0146 
Lower Ct. No. 20MISC000467 

AFFIDAVIT OF DIANA SCHINDLER 

Now comes Diana Schindler, who on oath deposes and says as follows: 

1. I am the Town Administrator for the Town of Hopedale, and I have personal 

knowledge of the facts set forth in this affidavit. 

2. I have served as the Town Administrator for Hopedale since April 2020. 

3. I have been aware of and involved with the issues related to the Grafton & 

Upton Railroad Company’s (“GURR”) interest in 364 West Street since at 

least their July 13, 2020, presentation regarding their plan to develop this 

property. 
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4. I have worked with and facilitated the Select Board’s process with respect to 

their role under G.L. c. 61 regarding the sale or conversion of the portions of 

364 West Street that was classified as forest land under the statute. 

5. I have also worked with the Board to review the decisions of the Superior 

Court, Land Court, and Appeals Court with respect to this litigation, 

including the Town’s efforts to exercise its right of first refusal under G.L. c. 

61, § 8, the Special Town Meeting in October 2020, the negotiations over 

the February 2021 Settlement Agreement, and the recent Special Town 

Meeting in March 2022 that was scheduled as a result of the decisions in the 

Superior Court and Land Court. 

6. On March 26, 2022, the Town held a Special Town Meeting vote on warrant 

articles authorizing the Parcel A acquisition under the Settlement Agreement 

and the appropriation of funds for the acquisition. The Town Meeting voted 

down the warrant articles and they did not pass. 

7. I have reviewed the Affidavits submitted in this litigation by Mr. Michael 

Milanoski of the GURR asserting damages that would be caused by the 

imposition of an injunction.  

8. I disagree with Mr. Milanoski’s assertion that GURR experienced any 

damage from the failed attempt to establish a public-private partnership in 

July 2020. Affidavit of Michael R. Milanoski, February 21, 2022 (Milanoski 
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Feb. Aff.), ¶ 6. The Town was not obligated to enter into any such 

partnership and no damages could be attributed to a mere proposal. 

9. To the extent GURR is able to articulate any legally-supportable damages 

for its cost of maintaining the status quo at 364 West Street, the Town likely 

has sufficient financial resources to satisfy actual reasonable damages 

GURR might incur as a result of the delays imposed by the appellate 

process. 

10. Assuming for the sake of this affidavit that GURR could establish that it was 

entitled to damages from the imposition of an injunction pending appeal, the 

Town of Hopedale has a very low debt service. Town Meeting could vote, 

by two-thirds, to use borrowing to cover any liability – to the extent any 

liability could be established. 

11. Similarly, the Town would have access, by vote, to its other available funds. 

As it has previously, the Town could potentially accept gifts or donations by 

concerned residents that could offset GURR’s actual damages from an 

injunction during a meritorious appeal. 

12. Accordingly, I believe that Town would have sufficient funds, or could raise 

sufficient funds, in the unlikely event the Town is ordered to pay for any 

damages GURR would face due to an injunction imposed by the Appeals 

Court after notice and briefing by the parties. 
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CERTIFICATE OF SERVICE 

I certify that on April 7, 2022, I served this Affidavit of Diana Schindler on 
the above-captioned Defendants by emailing a copy thereof to their attorney, 
Donald C. Keavany, Jr., Esq., of Christopher Hays, Wojcik & Mavricos, LLP, 
370 Main Street, Suite 970, Worcester, Massachusetts. 

Signed under the penalties of perjury. 

 
Peter F. Durning 
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[Case called at 9:15:15 a.m.] 1 

[Appearances noted.] 2 

 THE COURT:  If you are not muted, if you could please mute 3 

yourselves, because we get some background noise here.  And you 4 

just unmute yourself before you have to -- you're speaking.   5 

 So there are a bunch of moving parts here, but unfortunately 6 

I don't know that the case here that was in front of me is a 7 

moving part any more.  So that's something I want to address with 8 

the parties.   9 

 It's my -- I'll just kind of set the stage as to how I -- 10 

what I understand the situation to be is that I entered a judgment 11 

on the pleadings where I said ostensibly that the town didn't have 12 

authority to agree to buy a smaller portion of the property from 13 

the trust.   14 

 What then ensued -- and there were a few options I laid out, 15 

just kind of a -- I guess, those options, I think, were dicta -- 16 

there's been some discussion as to what in my decision was 17 

dicta -- some options that could potentially be pursued.   18 

 What the town did is went to land court seeking to reopen the 19 

judgment.  Because if the land court -- it's a land court 20 

settlement that said the town would buy a smaller portion.  The 21 

judge in the land court declined to do that.   22 

 In the meantime, there was a motion -- at the end of my 23 

decision, I entered an injunction for a certain period of time to 24 

allow the town to deal with the change in circumstances that has 25 
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been created by my decision.  That time period expired.  There was 1 

a motion to extend it which I don't believe the railroad opposed 2 

back then.  And I did extend it.   3 

MOTION FOR EXTENSION 4 

 THE COURT:  And now we're -- what's in front of me now is a 5 

motion for a further extension until May to give the town an 6 

opportunity to pursue various options.  I'm not sure what they're 7 

planning to do.   8 

 My problem here -- and I'll be asking the town and then the 9 

adjoining party to address it -- is, I don't think I can do 10 

anything.  This case is over as far as I understand it; my case is 11 

over.  And I don't feel, unless I'm convinced otherwise, that I 12 

have the authority to extend an injunction.   13 

 So let me hear from you first, Attorney -- I understand how 14 

these decisions have put the town in an awkward situation.  And it 15 

may have put the 10 taxpayers in the situation of "be careful what 16 

you ask for," in that there's a possibility of ending up with 17 

nothing.   18 

 But I'll ask Attorney Riley first to tell me why he thinks I 19 

can do anything here.   20 

ARGUMENT BY MR. RILEY 21 

 MR. RILEY:  Thank you, Your Honor.  First of all, we -- I'm 22 

sure I speak for all of us -- we all appreciate the opportunity to 23 

address these issues.  I know you've gotten a lot of papers sent 24 

your way in the past few weeks on this.   25 
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 I'll just note upfront, first, that, you know, the original 1 

emergency motion to extend this injunction was based in part -- 2 

well, really two parts.  But one was that it didn't sound like we 3 

were going to be getting anything from the land court until 4 

perhaps sometime in March.  Then, obviously, Judge Rubin bent over 5 

backwards to accommodate us and gave us a decision just before the 6 

end of January instead.   7 

 The other reason that we went to land court, which is where 8 

this all started, was that while calling a special town meeting to 9 

see what would happen, there was an option in December and 10 

January.  Given the, you know, COVID virus situation, that wasn't 11 

just a bad idea, it was a public health risk, frankly.  Knock on 12 

wood, we may be getting closer to a position where the town would 13 

be willing to call that meeting.  The Board of Selectmen will be 14 

at least talking about that in its meeting coming up on Monday.   15 

 The reason why I still wanted to be heard on this motion -- 16 

and I certainly understand what Your Honor is saying: that you've 17 

given what you thought was the -- your last word on this case a 18 

couple of times already and here we are.   19 

 But the Board of Selectmen is in a very tough position right 20 

now.  Now, whether that's -- has a legal way out, or it's just a 21 

political one, yeah, that's up for debate.  But, yeah, this Court, 22 

as you know, did make some comments in memoranda of the possible 23 

ineffectiveness of the settlement agreements that happened in the 24 

land court.   25 
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 And the -- not just the Plaintiffs in this case, but a fairly 1 

substantial number of, you know, voters in town who were very 2 

passionate on this issue have made it clear that if there was a 3 

way to pursue getting all of this land, let's pursue it.  And so 4 

they, you know, kind of seized on that, you know, "Well, maybe the 5 

whole settlement agreement is invalid or ineffective," or whatever 6 

the right word might be.  7 

 And so as a result, if we do call a special town meeting, -- 8 

I referenced this in the motions -- I think there's a substantial 9 

likelihood that the vote to ratify the acquisition of the smaller 10 

amount of property will not pass.  And I would note, just from 11 

personal experience, whenever you have a controversial issue at a 12 

town meeting, it's the people who are passionate about it who show 13 

up.  So that's, you know, -- and so the problem the board has in 14 

calling that special town meeting is, you know, if in fact the 15 

voters say, "No, we don't want to approve this settlement 16 

agreement," or the act of acquiring the land as part of it, we're 17 

not quite sure, because the agreement itself wasn't before Your 18 

Honor -- wasn't really before Judge Rubin either, as she noted.   19 

 The board calls a special town meeting, the voters say no, 20 

what does that mean for the town?  Does it mean there's an 21 

argument at least that the settlement agreement is invalid and 22 

maybe we have to do something about that?  Do we try to get a 23 

declaratory judgment that says that, because, you know, neither 24 

court really addressed it?  25 
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 But the, you know, the answer to that is really critical, 1 

because it changes the landscape for all the parties to this 2 

action.  But we would need -- you know, even if we do call a 3 

special town meeting, that would probably be sometime in mid-March 4 

at best to plan for it.  5 

 So we do feel we need some time to kind of sort of these 6 

things out: figure out, you know, what, if any, -- if indeed -- 7 

and I would ask the Court just for your thoughts on this -- if 8 

indeed there is no pass, you know, a special town meeting votes 9 

no, well, the agreement is still there; it just means the town 10 

doesn't buy the property.  Then perhaps, you know -- then perhaps 11 

one approach for the board and the town is, "Okay, we're really 12 

left with do we want to buy the 65 acres or do we not," versus 13 

trying to fight on in one form or another and get this property.   14 

 But the -- as I say, the board is really kind of in a bind 15 

with not knowing what a no vote at special town meeting would 16 

mean.  And so for that reason, we still feel like we would like an 17 

opportunity, without the railroad being able to go and start 18 

clearing land again, to try and sort this all out, frankly.   19 

 I don't know if there's an avenue to address that question 20 

before you in superior court.  Would we have to go back to land 21 

court?  We're not quite sure.  But that's the basis why I'm 22 

still -- would ask the Court to consider my motion.   23 

 THE COURT:  I certainly understand that.  And I understand 24 

the position the town is in.  And I'm sorry to have, in one sense, 25 
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to have issued a decision that put you in that position, but I 1 

felt that that was what was compelled by the law.   2 

 In an ideal world, I would hope that the railroad would agree 3 

to hold off for a little while because there's nothing more 4 

permanent than tearing down trees.  Those trees have been there 5 

for a long time and they're not going to grow back for a long 6 

time.  And so that, obviously, is something I have no control 7 

over.   8 

 You pointed out, I think, that one of the key things is the 9 

settlement agreement itself was not in front of me or in front of 10 

the land court.  And I read the land court's decision somewhat 11 

narrowly in a way, that it said they could not or didn't feel it 12 

was appropriate to open the judgment, but kind of left open the 13 

possibility of challenging or claiming or filing some type of 14 

action, whether it be in land court or in superior court, claiming 15 

that the settlement agreement -- I'm not sure if that would be 16 

a -- you're the lawyer -- trying -- essentially try to get out of 17 

the settlement agreement on a possibility of performance -- 18 

lack -- I don't know, whatever grounds you would do.  And then in 19 

conjunction with that action, seeking injunctive relief.   20 

 But I -- so I understand where the town is, but I still don't 21 

see where there's anything live in front of me that would allow me 22 

to attach injunctive relief.  Although, you know, I feel that that 23 

would be fair in a way, I don't think that I can do it.  Fair, 24 

meaning that -- just looking at the permanency of removal of trees 25 
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and understanding the town's position of, in a sense, of being 1 

between a rock and a hard place.   2 

 So, those are my thoughts for what they're worth.  3 

 Let me hear from Attorney Lurie.  Would you like to weigh in 4 

on this issue?    5 

 MR. LURIE:  Yes, I would, Your Honor.  Thank you for the 6 

opportunity.  So what we're left with here is Your Honor's ruling 7 

that the town could seek to enforce its option -- 8 

 THE CLERK:  I can't -- 9 

 MR. LURIE:  -- or to seek ratification of it at a town 10 

meeting and Your Honor's ruling that the settlement agreement is 11 

in itself ineffective, but with the risk that the railroad will go 12 

forward and never let us continue clearing land.  So that would be 13 

unjust for the railroad to be able to do that while this -- the 14 

Court has already indicated that the settlement agreement is 15 

ineffective and that, by implication, their waiver of their 16 

Chapter 61 right, the town's waiver, is also ineffective.   17 

 So the question then is, how do we preserve the status quo 18 

until there is some ruling -- which ultimately will have to be 19 

made by an appellate court -- that resolves this issue and the 20 

apparent inconsistencies with the land court.  21 

 So our view is that you do have authority to do that that 22 

derives from the same authority that you've had in issuing the 23 

injunction in the first place.  You're keeping the status quo in 24 

place until the town has the ability to enforce its option.  It 25 
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has attempted to do that in a timely manner; the land court has 1 

said no, not so fast.  But the town still has the ability to 2 

enforce that.   3 

 If Your Honor believes that you don't have authority in that 4 

respect and that that authority now is solely within the land 5 

court, that puts us in a hard position because the land court has 6 

denied our attempt to intervene in that case.  It's adjoined in 7 

the town's motion to vacate.  While we plan to appeal that 8 

decision, right now we're not in that case.  So we have to appeal 9 

to you to preserve the status quo pending resolution of this 10 

issue.   11 

 One alternative that we've suggested in our papers that we 12 

filed yesterday is a report which we do feel is within Your 13 

Honor's jurisdiction, notwithstanding the railroad saying that 14 

it's not available because this is an interrogatory matter.  And 15 

in fact, there is an agreement on all the facts.  Your Honor -- 16 

that's why Your Honor issued a ruling on a motion for judgment on 17 

the pleadings: there is no dispute as to the facts.  And it's 18 

something that's appropriately reported to the appellate court 19 

given the inconsistency between Your Honor's ruling and what the 20 

land court has said.  And the railroad has seized on this apparent 21 

inconsistency by threatening the town that it's going to be in 22 

breach of contract if it even pursues an appeal.  So the issue is 23 

right: it should be decided by an appellate court.   24 

 If Your Honor decides that a report is not appropriate for 25 
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whatever reason, we would ask you to at least continue this for a 1 

few days.  The railroad had already indicated, both to you and to 2 

the land court, that it would keep the -- it would not alter the 3 

land until February 14th, which is next Monday, by which time we 4 

would seek to continue the injunction pending our appeal of your 5 

ruling which denied our counts 2 and 3, where we sought to enforce 6 

the option.   7 

 Now, I understand Your Honor has ruled that we do not have 8 

standing to enforce that under Chapter 214, Section 310 or under 9 

Article 97, 214, 7A.  We do believe that there is grounds for 10 

appeal of that ruling.  We also believe that there are public 11 

rights at stake that are enforceable via mandamus.  We ought to 12 

have the opportunity to get an appellate ruling on those issues 13 

before the railroad clears its land.  And one proper way for you 14 

to consider that issue and preserve the status quo is via such a 15 

motion to preserve the status quo pending appeal.   16 

 Bottom line: it's just unjust for the railroad to be able to 17 

clear the land, given that the basis on which it purports to clear 18 

the land is just -- is not there.  And given the procedural 19 

quandary that we're in right now, it's got to be preserved until 20 

an appellate court can rule whether or not this settlement 21 

agreement really is effectively rescinded as Your Honor implicitly 22 

found and the stipulation of dismissal that was entered in the 23 

land court can be vacated.   24 

 THE COURT:  I don't think I rescinded the agreement, because 25 
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it wasn't in front of me.  So what would I be reporting to the 1 

appeals court?  What is live in front of me to report?  What 2 

question do I want the appeals court to answer?  3 

 I mean, I do think that a consolidated appeal of both this 4 

case -- which I think there's been a notice of appeal by -- 5 

perhaps by the town, I don't know if the railroad has appealed it, 6 

probably not, no -- by the town -- that maybe those appeals could 7 

be consolidated in the appeals court.  But what would this court 8 

be reporting?  Usually, you report something to the appeals court 9 

to decide some disputed issue of law that would then guide a 10 

further decision by the trial court.   11 

 MR. LURIE:  The issue of law would be whether or not the 12 

settlement agreement is ineffective such that the stipulation of 13 

dismissal pursuant to which the land court case was dismissed is 14 

ineffective and, therefore, the land court case can be -- the town 15 

can enforce its rights.   16 

 THE COURT:  Let me hear from Attorney Keavany.  17 

ARGUMENT BY MR. KEAVANY 18 

 MR. KEAVANY:  Thank you, Your Honor.  And thank you again for 19 

agreeing to hear us today.  I'm going to start backwards with 20 

respect to your inquiry and Attorney Lurie's request in his most 21 

recent filing to report this.   22 

 The case he cited, Cepeda vs. Kass, 62 Mass. App. 732, has a 23 

footnote that describes the three situations in which a reporting 24 

of a case is appropriate.  And this situation we are -- in front 25 
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of you does not fit into one of those three categories.   1 

 The only one that I think he cites would be where the whole 2 

case is reported for determination at the request by the parties 3 

and the agreement is to all material facts.  But as noted in 4 

footnote three, that only applies when a decision has not been 5 

made by the judge.  And respectfully, Your Honor, you did make the 6 

decision.  Judgment entered three months ago, on November 10th.   7 

 And judgment entered in favor of the 10 taxpayers on count 1.  8 

And that enjoined the town from using money that was appropriated 9 

in October of 2020 to buy the land in the settlement agreement.  10 

Counts 2 and 3 were dismissed.   11 

 The town was the moving party on this emergency motion.  They 12 

never asserted any claim against the railroad or the trust.  The 13 

only count that was asserted against the railroad and the trust 14 

was count 2, and that's been dismissed.  We did not appeal count 15 

2, the only count against us, because it was entered in our favor.   16 

 The 10 taxpayers have filed appeals of counts 2 and 3, but 17 

there's no pending claim against us.  And the 10 taxpayers, 18 

frankly, I think take great liberties with the judgment that 19 

entered and, you know, continue to say things that the judgment 20 

doesn't say.   21 

 Count 1 was a Chapter 40, Section 53 10-taxpayer claim 22 

seeking injunctive relief alleging that there was going to be an 23 

unlawful expenditure, -- what they believed to be an unlawful 24 

expenditure -- and they sought injunctive relief to prevent the 25 



 I-14 

 

town from spending those funds that they believed were -- they 1 

were not permitted to do.  They succeeded on that, Your Honor.  2 

The railroad and the trust were never part of count 1; the town 3 

never asserted a claim against the railroad in this Court, in 4 

superior court.   5 

 The only parties to the settlement agreement, Your Honor, are 6 

the trust, the railroad, and the town.  And as we sit here today, 7 

on February 9, 2022, no party has challenged that settlement 8 

agreement; no party has sought the -- to rescind that settlement 9 

agreement.   10 

 The town took your decision, your memorandum of decision and 11 

order, and took that -- I would say that they took some options 12 

that you provided them and they apparently deliberated those two 13 

options which would be, "Do we go to town meeting and schedule a 14 

vote to acquire the property at the lesser amount of money?", or,  15 

"Do we go back to land court and try to vacate the stipulation of 16 

dismissal that entered last February and, if successful, pursue 17 

our chapter 61 rights?"   18 

 They chose, they voted -- the board voted and they chose 19 

option 2.  They chose to go to land court.   20 

 They filed a motion in land court on December 30 of 2011 21 

seeking to vacate the stipulation of dismissal.  When we heard 22 

back from the land court in early January, Your Honor, it appeared 23 

that we would not be heard on that motion until the end of 24 

February.  That is what motivated the town to come to this -- back 25 
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to superior court seeking by emergency motion -- seeking to a 1 

further extension.   2 

 And the railroad did agree to initially extend the time to 3 

January 31.  And we thereafter agreed to extend it to February 14, 4 

2022, Your Honor.   5 

 But the two options that were available to the town: they 6 

voted and chose option 2.  They voted -- and the land court worked 7 

with us and we did an expedited briefing schedule and we had a 8 

hearing on January 24th.  And the Court issued its decision on 9 

January 28th, Your Honor.   10 

 So the two reasons -- or the primary reason that the town 11 

came back to superior court to seek an extension of that 12 

injunction that you entered under count 1 was because there was a 13 

fear that the land court would not hear their motion before the 14 

January 31 deadline.   15 

 But the court did; the land court did hear the matter and 16 

decided the matter, Your Honor.  And they decided that matter and 17 

the -- certainly, the town is free to move for -- to file an 18 

appeal of that land court case.  They haven't yet; they're free to 19 

do it.   20 

 But that was a Rule 60(b)(6) motion to vacate, Your Honor.  21 

That's an incredibly high standard -- incredibly high burden that 22 

the land court found that they did not meet.  And I frankly, 23 

respectfully, say that I don't think on appeal they'll be 24 

successful on that.   25 
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 But nonetheless, we are here today because, as part of their 1 

motion to vacate in land court, they sought injunctive relief.  2 

And by the denial of the motion to vacate, their request for 3 

injunctive relief was denied.   4 

 So they want to land court -- reading between the -- reading 5 

the tea leaves of your decision, they went to land court, "Let's 6 

go try to exercise our chapter 61 rights.  Let's get an injunction 7 

there."  Denied.   8 

 So then they come back to superior court and want you to do 9 

what the land court refused to do.  And respectfully, as you noted 10 

on page 11 of your memorandum of decision, your judgment 11 

effectively ends this litigation.  And that is true: this case is 12 

over.  It went to judgment on November 10.  You granted the town 13 

60 days to decide what to do as a result of the judgment: go to 14 

town meetings, go to land court and try to exercise your Chapter 15 

61 rights.  They've made that decision, Your Honor.  The intent 16 

and purpose of your 60-day order, which we agreed to extend to 17 

January 31, and agreed to extend to February 14th, has been met.  18 

The town acted.  The town failed; they lost.   19 

 They have not filed a new lawsuit and I, frankly, -- the 20 

purpose of my letter, frankly, was to discourage them from filing 21 

another lawsuit because there is an attorney's-fee-shifting 22 

provision in that settlement agreement and we would certainly 23 

fully defend the settlement agreement.  And we think it's fully 24 

enforceable with or without the land transfer.  And that's the 25 
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intent of the letter.  That -- "be careful about seeking to seek 1 

rescission of this agreement because if we prevail, and we think 2 

we're going to, we're going to seek attorney's fees."  And that is 3 

entirely appropriate, nothing inappropriate about it at all.   4 

 We've been -- as much as my brother accuses us of not 5 

listening to orders or abiding by orders, every order that's been 6 

issued, we've complied with, Your Honor.  And now, we're at the 7 

point where enough is enough.   8 

 They have tried to get injunctive relief in another forum and 9 

it was denied and they have no basis.  The town certainly has no 10 

basis to seek injunctive relief in front of this Court, because 11 

they have no claims against us in this Court.   12 

 We were aligned at the hip in this Court.  We fully defended 13 

the settlement agreement; they never alleged it was unlawful.  The 14 

10 taxpayers asserted one count against us and that's count 2.  15 

That's been dismissed.  There is no legal basis for continuing 16 

this injunction any further.   17 

 And respectfully, Your Honor, if there was even an appetite 18 

by this Court to say, "Let's give the town an opportunity to 19 

schedule a town meeting" -- even though they've done nothing to do 20 

that for 90 days -- but let's say, "Okay, let's have them schedule 21 

it in March:" it does not matter, Your Honor.   22 

 If they vote to approve it, we're obligated to convey the 23 

land.  If they vote not to approve it, we're still subject to all 24 

of the restrictions that are in that settlement agreement that we 25 
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agreed to.   1 

 We dismissed our STB appeal.  We did a lot of different 2 

things pursuant to that settlement agreement that are -- continue 3 

to be enforceable.  And if the town fails initially and then they 4 

go back, we're still obligated to sell it to them, Your Honor.  We 5 

can't touch that 65 acres of land.   6 

 So even if they go back to town meeting and town meeting 7 

votes to approve it, we have to sell it to them.  If town meeting 8 

doesn't vote to approve it, we're still subject to a no-touch 9 

rule.  We can't go near that 65 acres.  So any work we do on 364 10 

Forest -- 364 West Street does not approach that 65 acres, Your 11 

Honor.   12 

 And so I respectfully request that the -- they have not met 13 

their burden; they haven't even talked about -- the town hasn't 14 

even talked about establishing a likelihood of succeeding on any 15 

claim.   16 

 If they believe that they're entitled to rescind this 17 

settlement agreement, let them go file a lawsuit in superior court 18 

or land court seeking to rescind the settlement agreement.  I 19 

discourage them from doing that, but that's the forum: that's the 20 

appropriate place for any further injunctive relief to be 21 

considered by a court.   22 

 And so I respectfully request, Your Honor, that the motion be 23 

denied.  They have not met the merits establishing entitlement to 24 

any further relief.   25 
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 I do this case think is over, that you have no jurisdiction 1 

to enter any additional orders extending the injunctive relief.  2 

The reporting of this case to the appeals court is not appropriate 3 

because it doesn't fit into the three particular areas that have 4 

been identified in the Cepeda v. Kass case.   5 

 And so I respectfully request that enough is enough.  They've 6 

done what they could do.  They have lost in land court and it's 7 

not appropriate for them to, really, do judicial forum shopping to 8 

come back to this Court to ask for something that was denied in 9 

another court.  So I respectfully request that the request to 10 

extend beyond February 14th be denied.   11 

 THE COURT:  I'll give Attorney Riley just a brief 12 

opportunity, and Attorney Lurie, if they'd like to respond to 13 

anything.  Attorney Riley.   14 

 [Indiscernible at 9:43:17 - telephonic distortion].  Where is 15 

Attorney Riley?  Looks like Attorney Riley has -- oh, he's 16 

reentering, so.  No, that's not him.  17 

 Ms. Ramos, can you see Attorney Riley here?  Or trying to get 18 

in?   19 

 THE CLERK:  Oh, there's someone in the waiting room now, Your 20 

Honor.   21 

 THE COURT:  He's in the waiting room?   22 

 THE CLERK:  He must have been bumped off.  He's connecting 23 

now.   24 

 THE COURT:  Okay.  Great.  Here he is. 25 
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 MR. RILEY:  I'm sorry, Your Honor.  I lost the connection on 1 

my computer for a few minutes.   2 

 THE COURT:  All right.  I'm not sure when you lost it.  What 3 

I was doing was giving you and Attorney Lurie a very brief -- a 4 

chance to briefly respond to anything Attorney Keavany said.  5 

REBUTTAL BY MR. RILEY 6 

 MR. RILEY:  Well, I guess I would just add that, you know, we 7 

feel this is kind of an extraordinary circumstance.  And the 8 

town -- the board is left deciding whether to address the 9 

residents and say, you know, "This is our only option, to purchase 10 

this property," versus, you know, there may be grounds to try and 11 

enforce and acquire all the property which is what the -- you 12 

know, almost a year and a half ago now -- but the residents are 13 

overwhelmingly in support of.   14 

 And, you know, we understand we're left with the judgments 15 

that we've received from the Court.  But all I'm asking is that, 16 

you know, to the extent Your Honor can answer that question I 17 

had, -- about what happens if the town meeting votes no regarding 18 

the settlement agreement -- we're just looking for a little more 19 

time and preserving the property while we try and see if we can 20 

get to that answer.   21 

 THE COURT:  Attorney Lurie, anything that you would like to 22 

add?   23 

REBUTTAL BY MR. LURIE 24 

 MR. LURIE:  Yes, Your Honor.  Very quickly, first of all, 25 
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while Attorney Keavany says they're not going to touch the 65 1 

acres -- you know, 25 of that is wetlands -- the vast majority of 2 

the forest land is at issue.  You've already seen the effects of 3 

the railroad's altering of that.  We can't let that continue to be 4 

altered while this matter is still being adjudicated in the 5 

courts.   6 

 The second thing: I disagree with Attorney Keavany about 7 

whether or not a report is appropriate.  But the prong where there 8 

is an agreement as to material facts is satisfied here.  The fact 9 

that you've already issued a decision on the motion for judgment 10 

on the pleadings does not preclude your reporting this 11 

inconsistency between your ruling and the land court ruling to the 12 

appellate courts.   13 

 And finally, you do continue to have jurisdiction over this 14 

case in the context of an injunction pending on our appeal and it 15 

would be entirely appropriate for you to give us the opportunity 16 

to explain why the injunction should be continued while we seek 17 

appellate resolution which we're prepared to do by Monday if the 18 

Court requires that.   19 

 MR. KEAVANY:  Your Honor, may I just briefly be -- real 20 

briefly be heard?   21 

 THE COURT:  Very briefly.   22 

SURREBUTTAL BY MR. KEAVANY 23 

 MR. KEAVANY:  Very briefly.  No, no.  It is very briefly. 24 

Again, there's no -- we keep on hearing inconsistencies.  There 25 
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are no inconsistencies.  If the land court said the settlement 1 

agreement wasn't before her -- and the settlement agreement wasn't 2 

before you.  What was before the land court was a motion to vacate 3 

under Rule 60(b)(6).  What was before you was a request for an 4 

injunction under Chapter 40 Section 53 to enjoin the payment of 5 

funds from October of 2020 to buy the land described in the 6 

settlement agreement.  So there are no inconsistencies to be 7 

reported.  So -- and again, I refer to you footnote 3 of that 8 

decision that my brother cited, Cepeda v. Kass, that is 9 

dispositive of whether it's an appropriate case to report.  Thank 10 

you.   11 

FINDINGS 12 

 THE COURT:  So, number one, I don't think I have anything to 13 

report.  I think the fact that this has gone to judgment really 14 

precludes me from sending anything up to the appeals court, even 15 

though -- I mean, Attorney Riley just -- Attorney Riley came off.  16 

Let me wait for a minute.   17 

 THE CLERK:  He's reconnecting now.   18 

 THE COURT:  Okay.  Are you with us, Attorney Riley?   19 

 MR. RILEY:  I am.  I'm not sure what the problem is.  But I'm 20 

back.   21 

 THE COURT:  Okay.  So I was just indicating that I don't 22 

think I have any authority.  I don't think any of the grounds for 23 

a report to the appeals court applies here.   24 

 I'd also like to remark that in kind of setting out three 25 
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potential options to the town as a result of my decision, I did 1 

not mean to say that those were the only things the town could do.  2 

Obviously, I'm not the town's lawyer, I was just trying to make 3 

the point that I understood that my decision kind of left things 4 

in limbo and I was, you know -- maybe I should not have said 5 

anything about what the town could do.  But I believe there are 6 

probably a number of different things that you can do and I'm not 7 

going to opine about those here today; that wouldn't be 8 

appropriate, I don't think.   9 

 As far as what Attorney Lurie was saying with an injunction 10 

pending appeal, no such motion is front of me, I don't think.  If 11 

a motion -- if an appeal does get filed and there's a motion 12 

pending appeal, I'll have to ask on it.  I don't think, though, 13 

with respect to -- you know, just kind of talk off the top of my 14 

head, but I will look at it carefully if it comes in front of me.   15 

 But I don't see that there is much likelihood of success on 16 

the merits on the taxpayer's claim against counts 2 and 3.  But 17 

then, of course, the taxpayers could then go to the appeals court 18 

and seek a stay.   19 

 So those options -- appeals and motions to stay pending 20 

appeals -- are on the table, other options are on the table, I'm 21 

not really sure.  And I really do understand the quandary the town 22 

is in.  But I'm kind of throwing my hands up.  I don't think I can 23 

do anything here.   24 

RULING 25 
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 THE COURT:  So I am going to deny the motions to extend the 1 

injunction.  I'm just going to do it with a marginal endorsement.  2 

And if the parties need the grounds set forth, I can have my 3 

comments here transcribed.   4 

 Anything else, Attorney Riley?   5 

 MR. RILEY:  No.  That addresses me, Your Honor.   6 

 THE COURT:  Attorney Lurie?   7 

 MR. LURIE:  No, Your Honor.  Except to, I would ask that you 8 

either order or ask the railroad to agree to confirm that no work 9 

will begin at least before Monday to give us an opportunity to 10 

file the motion that we were describing.   11 

 THE COURT:  Attorney Keavany?  12 

 MR. KEAVANY:  Your Honor, so I have to get confirmation from 13 

my client.  But I will certainly represent to you I will not 14 

advise them not to do anything, even though the spirit of my 15 

agreement or my client's agreement to extend the February 14th 16 

was, really, because we weren't expecting the land court's 17 

decision before the 14th.  But nonetheless, today is the 9th.  I 18 

will talk to them and recommend and advise.  And I can report back 19 

to you, Your Honor, through the clerk, their decision on that.  20 

But I expect that they will agree to do that.   21 

 THE COURT:  Okay.  Very good.   22 

 MR. RILEY:  Thank you.   23 

 THE COURT:  Thank you, all.  And thank you for all the 24 

taxpayers for being present at this hearing.   25 
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 MR. LURIE:  Thank you.   1 

 MR. KEAVANY:  And representatives of the railroad and of the 2 

trust are here as well, Your Honor.  3 

 THE COURT:  Yeah, I appreciate that.  It's always good when 4 

parties are interested in the case, even if they're not getting 5 

good news.   6 

 MR. KEAVANY:  Absolutely.  Thank you.   7 

 THE COURT:  Thank you.   8 

 MR. LURIE:  All right.  Thank you, Your Honor.   9 

 MR. RILEY:  Thank you.   10 

[Adjourned at 9:51:37 a.m.]   11 
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