COMMONWEALTH OF MASSACHUSETTS

WORCESTER, ss. SUPERIOR COURT -
CIVIL ACTION NO. 21CV00238
ELIZABETH REILLY and others,’
Plaintiff,
V.
TOWN OF HOPEDALE end others,?
Defendants. ‘¥

Before the court i5 the plaintiffs" motion to “preserve the statua quo” and prevent the

defendants, Grafton & Upton Raflroad (“Ratiroad™) and related persons and entities from
removing trees and otherwise eltering property designated as protected forestland. Considering
the motion as one for injunctive relief pending eppeal under Mass. R. Civ. P. 629(c), ths court
reluctantly DENIES the motion.
BACKGROUND

The court briefly summarizes the factusl and procedural background of this dispute about
130.18 acres of protected forestland. At some point before the events giving rise to this lawsuit,
the City of Hopedale (“Hopedale” or “City™) designated and taxed 130,18 acres owned by One
Hundred-Forty Realty Trust (“Trust"”) as forestland (“Forestland”) under G. L. c. 61 (“Chapter
617). Chapter 61 provides a tax benefit to an owner of forest land. In return for the benefit, the
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owner must offer the municipality in which the land is located the right of first refusal before
selling the land for residential, industrial, or commercial purposcs. G, L. c. 61, § 8. The
municipelity’s right of first refusal may only be assigned 1o & non-profit entity that agrees to
maintain at least 70 percent of the land as forestland. /d,

On July 9, 2020, the Trust notified Hopedale it intended to sell to the Railroad 155,24
aores of land, which included the Forestland as well as 25.06 acres of wetlands,® On October 21,
2020, Hopedale notified the Reflroad and the Trust that it was moving forward with its option to
buy the Forestland. Three days later, Hopedale convened a town meeting, and residents voted to
appropriate the money necessary to exercise the option. On November 2, 2020, Hopedale
recorded in the county’s land records notice of its decision to exercise its right of first refusal and
buy the Forestland.

In the meantime, the Reilroad purported to buy the Trust's “beneficial interest” in the
Forestland and began clearing trees. Hopedale sued the Railroad in Land Court, seeking to stop
the clearing and effectuate its acquisition of the Forestland. In Pebruary 2021, Hopedale and the.
Railroad settled the Land Court litigation with an agreement for Hopedale to buy approximately
40 acres of the Forestiand for $587,500 and waive its Chapter 61 rights, On March 3, 2021, the
plaintiffs, more than ten taxpaying citizens of Hopedale (“Taxpayers™), challenged the settlement
in the instent lawsuit. The Taxpayers also sought a preliminary injunction to stop the Railzoad
from clearing trees, which the court allowed.

On November 4, 2021, the court decided cross-motions for judgment on the pleadings. -
The court decided the first count in favor of the Taxpayers, holding that Hopedale lacked
authority to buy the smaller piece of land because the parchase was not approved by City voters.

3 The wetlands portion of the property is not relevant to this declsfon.
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The court decided in favor of the Railroed and Hopedale on the second count, concluding that
the Taxpayers did not have standing to compel Hopedale to exercise its Chapter 61 rights,
The comt also found for Hopedale on the request in the third count for a declaretory judgment
that the Forestland was protected parkland. The court enjoined further clearing by the Railroad
for 60 days to give Hopedale time to decids whether it would (1) seek town meeting approval to
acquire the smaller parcel; or (2) take further steps to exercise its purchase option for the entire
parcel. The Taxpayérs appealed the court’s decision. The appeal is pending.
The following relevant actions have taken place betwesn November 4, 2(321, and today:
* Voters at town meeting rejected the City"s proposal to buy the smaller plece of land.
® The Land Court denied the City's motion to reopen the judg_ment of dismissal filed after
the parties nettlo&thecase. The Land Court also denied the City’s motion to enjoin
further clearing and rejected the Taxpayer’s sffort to intervene in the case.
- The City appealed the Land Court decision and asked the Court of Appeals to enjoin the
Raiiroad from cutting down trees. The Court of Appeals denjed the City’s motion. The
City has withdrawn its appeal of the Land Court decision.?
o The Railroad has continued to clesr trees.
DISCUSSION
A court addressing & request for injunctive relief pending appeal must balence the risk of
irreparable harm to the parties in light of each party's likelihood of success on the merits, See
Planned Parenthood Leagus of Massachusstts, Inc. v. Operation Rescue, 406 Mass, 70 1,710
(1990). See also Packaging Industries Group, Inc. v. Cheney, 380 Mass. 606, 61617 (1980),

“The Taxpayers have sald they plan to appeal the Lend Court’s denial of their motion to intervens.
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See also Spence v, Reeder, 382 Mass. 398, 422 (1981) (in emergency eviction procedure, “the
Issnance or denial of a stay of execution pending appeel ... is a discretionary one for the judge”).
“Since the goal is to minimize the risk of irreparable harm, ifthe moving party cen demonstrate
both that the requested relief is necessary to prevent irreparable harm to it and that granting the
injunction poses no substantial risk of such harm to the opposing party, a substantial possibility
of success on the merits warrants issuing ths injunction.” Packaging Indm}ries, 380 Mass. at
617, n.12. In addition, in certain cases such as this one, the court must also consider “the risk of
harm to the public interest.” Brookline v, Goldstein, 388 Mass. 443, 447, 447 N.E.2d 641 (1983).

The court begins its discussion with the Railroad's acquisition of a “beneficial interest”
in the Forestland. In this court's view, this action by the Railroad was a flagrant violation of
Chapter 61, However, the Taxpayers® lawsuit does not put that issue before the court. Rather, the
court must decide whether the Taxpayers have e Iikelihood of succeeding in thelr challenge to
the legality of the Settlemzpt Agreement, Unibrtunstely, the court’s answer to that question is
“no,”

First, while G. L. c. 40, § 53 gives the Taxpayer's standing to sue to prevent the Ilegal
expenditure of money,’ it does not give them the right to compel the town to exercise its option
to buy the Forestland, Second, the court is not persuaded that the Taxpayers have & likelihood of
proving that the Settlement Agreement was an illegal assignment of the City's Chapter 61 rights,
Rather, bysettlmg the case, the City decided to forgo its Chapwr 61 option, which the statute
plainly allows lt to do. G. L. c. 61, § 8. Cf. Russell v. Town of Canton, 361 Mass. 727, 731
(1972) (a town meeting vote cannot compel a municipelity to take property by eminent domain),
Sinoe the City is not required to exercise the option, even though authorized to do so, a

mandamus action cannot succeed,

¥ Indeed, the Taxpayers wore successflzl in that effort in Count 1 of their complaint.
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It is true that a lesser showing of llkelthood of success is required when, as here, the
irreparable harm is great. See Rass—Stmons of Warwick, Inc. v. Baccarat, Ine., 102 F.3d 12,19
(1st Cir. 1996) (court conduets “sliding scale analysis” where “the predicted harm and the
likelihood of success on the merits [are] juxtaposed and weighed in tandem™). However, there
must be some likelihood of success on the merits. The court cannot in good conscience find that
likelihood of success here.

In the court's view, the actions of the Railroad were wrong. In addition, there appears to
be grounds to rescind the Settlement Agreement, This case, however, does not present an
opportunity for this court to address those lssues.

ORDER
For the above reasons, it is ORDEREN THAT the plaintiff's Motion for a Preliminary
Injunction is DENIED. 1/
Dated: May 5, 2022 Goodwin
’ Associate Justice, Superior Court



